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QUESTIONS PRESENTED 


1. Where a person borrows money secured by deed of 
trust on real property from a lender who is engaged in busi- 
ness in the District of Columbia at rates of interest in excess 
of 6% per annum without first having secured a license there- 
fore and upon default such lender has the security foreclosed, 
is the borrower entitled to damages by reason of the wrong- 
ful foreclosure of the deed of trust which is null and void as 
being illegal. It is submitted that the answer is yes. | 


2. Where aborrower borrows money ata usurious 
rate of interest and brings an action to recover damages. 
within a year from the date of the repayment of the money, 
is the borrower, irrespective of any other measure of | 
damages, entitled to a judgment for the return of all interest 
paid, whether legal, illegal, or both. _It is submitted that 


the answer is yes. 
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UNITED STATES COURT OF APPEALS 
For The District Of Columbia Circuit 


No. 14,608 


MARY W. ROYALL, 
Appellant, 


LOUIS YUDELEVIT, ET AL., 
Appellees. 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 


This is an appeal from a judgment of the United States District 
| 
Court for the District of Columbia entered upon the direction of a verdict 


by the United States District Court in favor of the appellees and against 
the appellant. The direction of the verdict and entry of the judgment 
was done at the completion of the testimony as to liability on behalf of the 
plaintiff. Motion for new trial was seasonably filed and then denied by 
the United States District Court. This court has jurisdiction of this ap- 
peal by virtue of Section 1291 of Title 28 of the United States Code. 





2 
STATEMENT OF THE CASE 


Before February 20, 1956 for a number of years the appellant 
owned certain parcels of improved real property in the District of 
Columbia. About December 19, 1955 the appellant, a woman then ap- 
proximately 71 years of age, borrowed $8,500.00 for which she executed 
and delivered a second deed of trust note in the sum of $10,000.00 due 
and payable in 90 days with interest at 6%. 


The second trust was placed through Richard A. Micheel, who 
acted in the transaction as the agent of the appellant. Micheel attempted 
to find in the money market someone who would lend Mrs. Royall the 
money. To do so he contacted a Mr. Holloman and eventually discovered 
that the appellee Yudelevit was in the money market as a lender. 

Micheel spoke to Yudelevit and found out that Yudelevit would give him 
$8,500.00 if Micheel would create a second trust for $10,000.00. 
Micheel on behalf of the appellant ordered a title search and the creation 
of the note. Inthe note he used as a payee William Bogen, who was a 
straw party and had no financial or other interest inthe note. The 
note itself recited that it was a money loan note. 


After the note was created, Yudelevit then gave to Micheel his 
check for $8,500.00 and the note was then endorsed without recourse to 
Mr. Yudelevit. The defendant Simon had made arrangements with the 
defendant Yudelevit to purchase the note before Yudelevit had given a 
final acceptance to Micheel for its purchase. Simon gave the sum of 
$9,000.00 for the note to the defendant Yudelevit. 


Plaintiff contended that the defendants and each of them were 
engaged in the business of lending money in the District of Columbia at 
rates of interest in excess of 6% per annum without having a license for 
such business. It was also contended that the plaintiff at the time of 
making the transaction was aged, was ill, and was harassed and worried 
because of her husband's then serious physical and mental condition and 


therefore unable to decide for herself whether or not she should enter into 


a business transaction of the nature involved in this proceeding. 
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When the case came on for trial such assertions were made in the 
opening statement as a result of which it was claimed that a foreclosure 
of the property held when the note became past due was illegal, null and 
void, as being the attempted enforcement of an invalid and illegal con- 
tract. It was claimed that as a result of such foreclosure the plaintiff 
had suffered a loss of the difference between the market value of the 
property and the amount it brought at foreclosure,which the plaintiff ex- 
pected to show was in the area of $50,000.00 to $100, 000.00. | 


The court then restricted the issue for the jury to determine to be 
that as to whether or not the note was usurious and reserved for later 
determination the issue of damages. The court held: | 

*. . . it seems to me on its face usurious and | 
the burden of proof would be on the defendants to 
show that they were innocent purchasers for value. 


I don’t think that you have to prove anything but he | 
origin. of the note." 


During the course of the trial plaintiff was being nee as to 
her husband's condition and had started to go into her condition when 
objection was made. It was stated to the court "May it please the court, 
I am trying to lay a foundation to show what Mrs. Royall'’s mental condi- 
tion and attitude was during the periodof time when this matter was ne- 
gotiated."" The court in sustaining the objection then stated "y indicated 
to you what you have to do to prove a prima facie case, now you had bet- 
ter follow the court’s rulings. This may be important in rebuttal; I 
don't know, but it is not important at this stage. As a matter of fact I 
do not know why you call this witness in your case in chief, I think you 
would have a right to rest on Mr. Micheef's testimony, because you have 
shown the note was for $10,000.00. Only $8,500.00 was received. 

That is all that was paid. That is a prima facie case of usury. The 
defense is that they were innocent purchasers for value, and the burden 
is on them to go forward with the evidence." 


The court then held that the issue as to liability would be tried first 
and the question of damages would be deferred until later. | 
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At the conclusion of the testimony on the question of liability the 
court stated, "Well, let us assume that the contract is illegal for failure 
to get a license, and I am going to assume it is a fair inference from 
the evidence that Yudelevit was in the business of lending money, be- 
cause Mr. Micheel testified that he didn't know Yudelevit but he was 
told that he was a man from whom a money loan might be obtained, and 
the jury might draw an inference that he was in that business." 


The court thereafter upon motion directed a verdict against the 
plaintiff. In so ruling the court stated among other things as follows: 


"...The plaintiffs prima facie proof is sufficient to 
justify an inference that the loan involved in this action 
was in fact usurious..." 


* * 


"Assuming that there is prima facie proof that the defen- 
dant Yudelevit was engaged in the business described in the 
statute, and therefore was required to have a license, and 
assuming further that as a consequence the transaction in- 
volved in this case resulted in an illegal contract, it does 
not follow that the plaintiff has a right to recover damages 
under the circumstances here presented." 


In commenting upon the inapplicability of Hartman v. Lubar, 77 
U.S. App. D.C.95 the court said: 


"...there the lender made an effort to enforce his con- 
tract. Naturally, the courts would not assist a person to en- 
force an illegal contract but will leave the parties where they 
find them. Here the borrower who has entered into an illegal 
contract is not using the illegality as a defense, but is en- 
deavoring to employ it as a weapon to secure damages which 
she claims to have sustained through the illegal contract. 
Again, it may be repeated that illegality of a contract may 
be used only as a defense. It may be employed as a shield 
but not as a sword." 


SUMMARY OF ARGUMENT 


A Plaintiff who has established that a Mortgage or Deed of Trust 
is illegal or null and void is entitled to damages where the holder or 
party secured enforces such illegal mortgage or deed of trust causing 
the security to be sold at a price much less than its market value. 
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A plaintiff who establishes that a deed of trust and note secured 


thereby is usurious is entitled to the return of all interest paid or col- 


lected upon the usurious instrument. | 


ARGUMENT 


At the insistence of the court the case was tried upon the issue 
of liability first and that issue being restricted by the court's instruc- 
tions to the fact as to whether or not the note itself was usurious. Upon 
such issue being established and the court assuming as a reasonable 
inference from the evidence that the defendants were engaged in the 
business of lending money at rates of interest in excess of 6% without a 
license the court thereupon held that even though the transaction was 
illegal the plaintiff was without remedy against the defendants, It held 
that the statute defining usury was to be used purely as a means of de- 
fense to a claim brought upon the instrument rather than to be used as 
a means of enforcing reparation of an injury incurred as a regult of the 


| 
enforcement of the illegal contract. The position of the plaintiff was 
apparently misunderstood by the court. | 


In Hartman v. Lubar, 77 U.S. App. D. C. 95, 133 Fed. 2d 44, a firm 
which had been engaged in lending money without a license attempted to 
enforce a chattel trust by filing a replevin action to secure possession 
of the chattels so that they could be foreclosed upon. The defendant re- 
sisted the replevin claiming that the obligation secured by the deed of 
trust was null and void as having been incurred by the defendant to the 
plaintiffs while the plaintiff was engaged in an illegal enterprise. At the 
trial of the action this defense was overruled and the court directed a 
verdict for the plaintiff. On appeal this court held that the action of the 
trial court was improper. In discussing the law which was involved the 
court stated that Section 26-601 of the 1940 Code, now the 1951 Code, 
made it unlawful and illegal to engage in business in the District of 
Columbia of lending money at rates of interest in excess of 6% without 
alicense. It then said: ! 
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"If the disputed loan was made by one who is engaging 
in the business of lending money in violation of the law, 
and if the loan was made in the course of that business, 
then it constituted an illegal contract. The general rule is 
that an illegal contract, made in violation of a statutory 
prohibition designed for police or regulatory purposes, is 
void and confers no right upon the wrongdoer... every 
consideration of public policy suggests that a contract 
made in violation of the Loan Shark Law should be unen- 
forceable. 


This defense is available, not only against the 
nominal maker of the loan, but against the principle for 
whom he acts; and against the holder of an instrument 
given to secure payment of the loan, if the latter knew of 


its illegality." 
The court then went on to say concerning the title of the trustee 
who was seeking to recover possession of the chattels as follows: 


"The evidence offered was competent, therefore, to 
show the illegality of the transaction and the resulting ab- 
sence of title in the trustee, upon which appellee based his 
right to possession." 
The basic assumption of the trial court that the statute which is 
involved, and only involved in order to show the basic illegality of the 


contract, can only be used as a shield and not as a sword was expressly 


disavowed by this court in Bowen v. Mount Vernon Savings Bank, 70 
App. D. C. 273, 105 Fed. 2d 796. In such action the makers of an alleged 
usurious note brought an action to have all payments that were made 


upon the usurious note credited to principal and to redeem the property 
from the operation of the deed of trust upon the payment of the amount 
which they alieged was due. From an adverse rulingin their action the 
makers of the note appealed to this court which reversed the decision of 
the District Court. In reversing the lower court this court said: 


",..the usury law protects the maker in spite of know- 
ledge. The same financial pressure which forced him to 
submit to usury in the first place may force him to renew. 
To permit a mere renewal or extension of contract to purge 
the usury would defeat the purpose of the statute...." 
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The underlying fallacy of the trial court's position is that the 
court assumed that the action was brought upon the statute, whe reas 
the statute was merely the means by which the law declared the instru- 
ment void. The result of the action of the appellees in foreclosing upon 
a void instrument is the injury upon which the action is brought. In 
Hartman v. Lubar this court did not hold that the only right that the maker 
of the note had was to have the note reduced by the amount of the usury 
which would have been the makers' sole remedy had he relied upon the 
right given to him by the statute. To the contrary this court held that 
the deed of trust and the instrument which it secured were null and 
void and therefore that the trustees on the chattel trust had no right or 
title to the chattels mentioned in the deed of trust. The present case 
carries the situation one step further. The issue presented is what 
happens when a trustee who has no title to the property because the in- 
strument under which he holds title is null and void, then forecloses the 
property and puts the security into the hands of an innocent third party 


for value and without notice. 


A case on point in principle although the factual situation is 
somewhat different, is Earll v. Picken, 72 App.D.C.91,113 Fed. 2d 150. 
In this case it developed that Earll had loaned certain money to Picken 


concealing the fact that he was the actual lender. Earll then became one 
of the trustees under the deed of trust securing the note. Thereafter 
Earll while still a trustee, purchased a second deed of trust note secured 
upon the same property upon which he was trustee in a deed of trust. 
When Picken became in default in the payments Earll then proceeded to 
foreclose. The foreclosure sale was held and the property was purchased 
for Picken through a straw party. The property was then rented and 
afterwards resold. Eventually the plaintiff Picken filed an action against 
Earll for an accounting and for damages. The court held that Picken was 
entitled to damages and to an accounting. The court held that the deed 

of trust was null and void because when Earll purchased the note secured 
by deed of trust at a discount the benefit of his bargain should have gone 
to the maker of the note rather than to Earll as a trustee. In concealing 





nna 


such fact from Picken, Earll had committed a fraud. In addition this 
court held that. when Earll as trustee purchased the note, that the deed 





of trust then securingsuch note became null and void and that Earll's 
only remedy to collect the amount which he had advanced would have 
been by seeking the aid of an Equity court to enforce his equitable lien 
rather than to foreclose under the deed of trust which had become void 


by reason of the note vesting in the trustee. This court said: 


"Applying these principles to the present case, Earll 
must be held to have bought the $4500. 00 note on behalf of 
the trust. Consequently, the discount enured to its benefit. 
It follows also that the attempted foreclosure was invalid 
as to the Cestui. By purchasing the note the trustee united 
both the superior and inferior titles in himself as trustee. 
The effect of the transaction was to wipe out the mortgage 
and leave the property unencumbered except for the prior 
trust deed and Earlls claim for the advances which he had 
made on behalf of the trust...." 


Having held that the deed of trust was void and the foreclosure 
therefore invalid the court then found that the maker of the note was en- 
titled to damages. In discussing the measure of damages the court 


stated at page 101: 


",..plaintiff normally would be entitled to elect whether 
to demand the value of the property at the time of the wrong- 
ful sale by his trustee, the actual sale price received by the 
trustee, the value of the property at the time of the suit, or 
the specific property itself. The latter remedy is fore- 
closed in this instance...." 


There are any number of cases which hold that where property 
has been wrongfully foreclosed for one reason or another the mort- 
gagor is entitled to damages. 


Rogers v. Barnes, 47 N. E. 602 (Mass. 1897); Missouri Real 
Estate Syndicate v. Simms, 179 Mo.679, 78 S. W. 1006; Peterson v. 
Kansas City Life Insurance Co., 98 SW 2d 770; Aultman and Taylor v. 
Meade, 121 Ky.241, 89SW137. Warren v. Sussman, 168 NC 457, 84 
SE 760. 
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For these reasons it is submitted that the District Court com- 
mitted error when it directed a verdict at the conclusion of the plaintiff's 
case as the plaintiff had shown that the contract was usurious and not 
only usurious, but was illegal, null and void by reason of the lenders of 
the money not being licensed to do business. Since the mortgage or deed 
of trust given to secure the debt was null and void any foreclosure at- 
tempted thereunder of necessity had to be a wrongful foreclosure. To 
permit a successful violation of the Loan Shark Law to go unpunished is 
to reward the successful violator of the law. This it seems is hardly 
the purpose of the law. : 

Irrespective as to whether the foreclosure was valid or invalid, 
once the plaintiff had established that the debt was usurious the plaintiff 
became entitled to the return of all interest paid upon the debt. The evi- 
dence disclosed that the bonus involved was $1,500.00. Interest paid 
upon the $10, 000. 00 came to several hundred more dollars. The action 
was brought by the plaintiff against the defendants within the statutory 
period of time and accordingly the plaintiff whether she was entitled to 
relief in the way of damage because of the wrongful foreclosure or not, 
was undoubtedly entitled to the return of the usury exacted from her and 
of the interest which she had paid. Whether or not the plaintiff was en- 
titled to the judgment in the manner demanded by her is immaterial for 


the rules clearly provide that a person shall be given the relief to which 


they are entitled irrespective as to what they demand. 


CONCLUSION : 

In conclusion it is respectfully submitted that the District Court 
committed error in directing a verdict against the plaintiff at the con- 
clusion of plaintiff's case and that the judgment entered against the 
plaintiff should be reversed. 
ARTHUR L. WILLCHER 


843 Investment Building 
Washington, D. C. 


Attorney for Appellants. 
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a a 
His JOINT APPENDIX 
af 
wr 118 [Filed April 23, 1956] 
“fi IN THE UNITED STATES DISTRICT COURT FOR THE 
“yf DISTRICT OF COLUMBIA 
ay | 
( Mary W. Royall ) 
colt 1539 18th Street, NW ) 
a Washington, D. C. ) 
rn Plaintiff 
. vs. ) 
v Louis Yudelevit 
eo Southern Building ) | 
i, Washington, D. C. ) Civil Action No. 1686-56 
ie William H. Simons ) | 
a 2307 15th Street, NW ) i 
‘i, Washington, D. C. ) ! 
George Basiliko 
P 1113 Eye Street, NW ) 
> Washington, D. C. ) 
and ) | 
: J. Daniel Weitzman 
a. 1346 Connecticut Avenue, NW ) 
a. Washington, D. C. ) ! 
‘ae Defendants ) 


COMPLAINT TO SET ASIDE FORECLOSURE SALE, © 
( VACATE TRUSTEE'S DEED, REMOVE CLOUDON | 
TITLE, INJUNCTION, DAMAGES AND OTHER RELIEF 


a The complaint of the plaintiff, Mary W. Royall, respectfully shows 
to this Honorable Court as follows: ! 

1. This Court has jurisdiction of this cause of action since the 
¥ title to real estate is involved and the amount sued for herein exceeds 
i the sum of Three Thousand Dollars ($3, 000. 00). : 
: 2. The defendant Louis Yudelevit is engaged in business in the 
District of Columbia in lending money at rates of interest in excess of 


: , : , : | 
| B six per cent per annum without first having secured a license therefore 


a) and is sued herein in his own right and as one of the holders of the second 
4 deed of trust note set forth herein. The defendant William H. Simons is 
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doing business in the District of Columbia in lending money at rates of 
interest in excess of six per cent per annum without a license therefore 7 
and is sued herein in his own right as the named holder of the deed of 

trust note at the time of the foreclosure referred to herein. The defen- awe 
dant George Basiliko is doing business in the District of Columbia as a ” 
real estate dealer, and lender of money at rates of interest in excess of 

119 six per cent per annum without a license therefore and is sued 

herein in his own right as the alleged successful bidder of the properties 


a” 7 


referred to herein at the foreclosure sale. The defendant J. Daniel ‘ 
Weitzman is sued herein in his own right as the assignee of the defendant 
George Basiliko and the one who claims title to the properties referred Pa 
to herein. 
3. Prior to February 20,1956 and for approximately eighteen years 
prior thereto, the plaintiff was the owner of certain parcels of real 
estate situated in the District of Columbia known as Lots #355 and 134& 135 
and part of Lots 133 and 136 in Square 156, improved by certain dwellings 4 
know and described as premises numbered 1531-39 18th Street, NW, and 
1758-60 Que Street, NW, Washington, D. C. 
4. On and about December 19, 1955 and for sometime prior thereto, 


a <* 


the plaintiff, a lady in excess of seventy-five years of age, was in ill 
health, under the care of a physician and suffering from mental disabilities 
due to her illness and recent loss of her husband to the extent that she - | 
was then unaware of her financial condition and not mentally capable of : 
understanding and appreciating financial transactions and the value of the ~E 
properties owned by her. At or about such time the plaintiff borrowed 

from the defendant Yudelevit the sum of $8,500.00 for which she now under- ~” 
stands she executed and delivered to said Yudelevit her promissory note 

in the sum of $10, 000. 00 together with interest thereon at six per cent per 
annum and all due and payable ninety days after the date thereof, when 

the plaintiff had she been mentally well would have known she was incap- 

able of paying such sum of money within ninety days. Said note was made a 
out to one William Bogen who acted as a straw party herein, and was used 

as a device so that the said Yudelevit could claim that he was a purchaser " 


of said note and not the lender of any money to plaintiff. 





5. The plaintiff being unable to pay said note at its maturity the 


“ trustees named in the deed of trust securing said note proceeded to ad- 
m vertise and sell the security at public sale. At said sale plaintiff made 
a, 120 tender of a portion of the money borrowed which was refused and the 
om” sale held. Prior to settlement of the aforesaid purchase plaintiff notified 
ii defendant Basiliko and Weitzman of the usurious nature of gaid transaction 
+ but said defendants nevertheless proceeded to make settlement of the bid 
‘tg price and to take a trustees deed to said property. Since settlement the 

: defendant Weitzman has filed an landlord and tenant action against plain- 

| tiff to secure possession of the property involved herein. ; 

6. Plaintiff avers that both by reason of the illegal nature of the 
< transaction and the overreaching practised upon her that the deed of trust 
. and note executed by plaintiff was and is null and void and the trustees 


therein were legally incapable of transferring a valid deed to the property 
to the defendants or any of them. The plaintiff being unable to meet the 
aforesaid obligation, a foreclosure sale under the aforesaid invalid second 
1 deed of trust was held at which sale the defendant Basiliko allegedly pur- 
chased said properties for the sum of $12, 500.00 over the existing first 
i trust which price represented approximately fifty per cent of the value of 


| 


the property. 
: 7. That after the said sale the plaintiff was advised that title to 
said properties had been taken in the name of still another person, J. 
Daniel Weitzman, who was not a party to the original transaction nor 


present at the foreclosure sale and demand made that she vacate the 


property. ! 
i 8. That but for the fraudulent and usurious transaction the plain- 
tiff could have paid all existing arrears and other accumulated obligations 
a and now has an arrangement whereby she can be relieved of her heavy 


financial difficulties but is prevented from so doing because of the afore- 
said demand that she vacate. : 

9. The plaintiff is advised that the aforesaid deed of trust and note 
are illegal, contrary to public policy, and that any sale held by virtue 
thereof is void and herewith tenders the defendants all sums which the 
Court may find properly due. | 








& 
10. That by reason of the foregoing the plaintiff has been damaged 
121 to the extent of One Hundred Thousand Dollars ($100, 000. 00) be- 
sides attorneys fees. 

WHEREFORE, the premises considered, the plaintiff prays: 

1. That the foreclosure sale of February 20, 1956 be set aside. 

2. That any trustee's deed issued thereunder be vacated, set aside 
and heid for naught. . 

3. That the deed of trust recorded on December 20, 1955 be vacated, 
set aside and removed as a cloud on plaintiff's property. 

4. That pendente lite and permanently the defendants, or anyone 
else claiming ownership by virtue of any agreement entered into in connec- 
tion herewith, be restrained from allocating or encumbering said prop- 
erties... 

5. That plaintiff be awarded judgment against defendants in the 
sum of $100, 000. 00. 

6. And for such other and further relief as to this Honorable Court 
may seem just and proper including attorney's fees. 

/s/ Mary W. Royall 
[Verification ] 
{JURAT dated April 23, 1956. ] 


/s/ Arthur L. Willcher 
Attorney for plaintiff 
Investment Building 
Washington, D. C. 


Plaintiff demands a trial by jury of all issues triable by jury. 
/s/ Arthur L. Willcher 


[Filed May 14, 1956] 
ANSWER OF DEFENDANT LOUIS YUDELEVIT 
First Defense 
The Complaint fails to state a cause of action upon which relief 
can be granted against this defendant. 
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Second Defense | 

1. This defendant admits the allegations contained in paragraph 1 
of said Complaint. : 

2. This defendant admits that he was one of the holders of the 
second deed of trust note described in the said Complaint, but denies 
that he is engaged in the business of lending money as alleged in para- 
graph 2 of said Complaint. The remaining allegations of said paragraph 
do not pertain to this defendant and he neither admits nor denies the 
same. | 

Further answering said paragraph this defendant avers that he is 
doing business in the District of Columbia as a licensed real estate broker 
and that from time to time he makes investments in notes secured by 
deeds of trust on real property in the District of Columbia. ! 

3. This defendant admits that plaintiff was the record title owner 
of the premises known as 1531-39 18th Street, N. W. and 1758-60 Que 
Street, N. W. , Washington, D.C., with improvements thereon. 

4. This defendant admits the existence of a second deed of trust 
note in the amount of $10, 000. 00 executed by the plaintiff and made pay- 
able to one William Bogen, but denies that said note was executed for 
and delivered to this defendant by the plaintiff or that this defendant loaned 
plaintiff the sum of $8, 500.00 in return for said note. | 

This defendant has never met the plaintiff in the above-entitled 
cause and is thus without sufficient information or knowledge sufficient 
to form a belief as to the allegations contained in paragraph 4 concerning 
plaintiff's age, health, financial condition or mental capacity. The re- 

124 maining allegations of said paragraph are denied. | 

Further answering said paragraph this defendant avers that some 
time prior to December 22,1955, one Richard A. Micheel, a member of 
the Bar of the District of Columbia, informed said defendant of the exis- 
tence of the heretofore mentioned second deed of trust note and offered 
said note for sale; that subsequently this defendant agreed to purchase 
the said note for the sum of $8, 500. 00; that at the direction of the said 
Richard A. Micheel, this defendant made a check payable to the said 
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William Bogen in the amount of $8, 500.00 and delivered said check to the _ r 
said William Bogen at the latter's office and received said note; and that a’ 
said note was subsequently sold by this defendant to one William H. é 
Simons. re 
5, 6&7. This defendant disclaims any connection with the trans- 
actions set forth in paragraphs 5,6 and 7 of said Complaint, and insofar si 
as they pertain to him, denies each and every allegation of said paragraphs. - 
8&9. The allegations contained in paragraphs 8 and 9 of said Com- a 
plaint are conclusions of law which this defendant is not required to Ps 


answer. 
10. This defendant denies the allegation contained in paragraph 10 v 
of said Complaint. 
WHEREFORE, having fully answered, this defendant prays that the 
Complaint be dismissed as against him with costs. 
SPIEGLER AND ALPHER 


BY /s/ SolM,. Alpher 4 
Attorneys for Defendant 
Louis Yudelevit 
Southern Building 


Washington, D. C. 4 

[Certificate of Service] 
125 [Filed May 16, 1956] 7 
ANSWER OF DEFENDANT WILLIAM H. SIMONS + 
First Defense * 


The Complaint fails to state a claim upon which relief may be 
granted against this defendant. = 
Second Defense 
1. This defendant admits the allegations of paragraph 1 of the 
Complaint. 
2. He admits that he was the holder of a deed of trust note made 
by the plaintiff, but denies the allegations of paragraph 2 as relates to 


him. He is without knowledge as to the allegations concerning the other 
defendants herein except he admits that the defendant, J. Daniel Weitzman, 





7 
ih claims title to the properties herein; he neither admits nor denies the 
remaining allegations of this paragraph but demands strict proof thereof. 
3. This defendant is without knowledge of the allegations contained 
in paragraph 3 of the Complaint and therefore neither admits nor denies 


saa the same, but demands strict proof thereof, if the same be material. 

a 4. He is without knowledge of the allegations set forth in para- 

\= graph 4 of the Complaint, but he is informed and believes that the defen- 
fe dant, Louis Yudelevit, acquired the plaintiff's promissory note, and 


thereafter this defendant purchased said note for a valuable considera-~ 
126 tion, without notice of any defects therein or defenses thereto. 
>. He admits that plaintiff was unable to pay said note at its 
| maturity, that the trustees named in the deed of trust securing said note 
‘. proceeded to advertise and sell the security at public sale. He denies 
that plaintiff tendered payment of said note to this defendant before or 
, Since the foreclosure proceedings. He is informed and believes that a 
landlord and tenant proceedings were filed against plaintiff; and denies 
| the remaining allegations of paragraph 5. ! 
| 6. This defendant denies the allegations of paragraph 6 of the 
Complaint, except as to the foreclosure sale related in paragraph D above. 
7. For answer to paragraph 7 this defendant avers that the prop- 
. erty was purchased by the defendant, J. Daniel Weitzman, all in accor- 
dance with the terms and provisions of the Deed of Trust. | 
8, 9, and10. This defendant denies each and every allegation 
contained in paragraphs 8,9, and 10 of the Complaint. | 
| 11. This defendant denies each and every other allegation con- 
| tained in the Complaint not specifically admitted herein. ! 
i Third Defense ! 
— 12. This defendant does not know the plaintiff; he has never met 
her; he does not know her age, condition of health, mental capacity or 
financial circumstances. Said defendant was the purchaser for value be- 
fore maturity of said promissory note made by the plaintiff, without 
notice of any defects therein or defenses thereto; that said note was not 


honored by the plaintiff according to the provisions thereof, and accordingly, 


! 
| 
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as the holder of said note, he requested the trustees named in the Deed 
127 of Trust to sell said property at foreclosure sale under the terms 

and provisions of the Deed of Trust given to secure said promissory note, 

upon default thereof. At no time prior to said foreclosure proceedings, 

or since, has the plaintiff tendered payment of said promissory note. 

Said foreclosure proceedings were consummated, the property was pur- 

chased by the defendant, J. Daniel Wietzman, the purchase price paid 

therefor, settlement of the sale occurred, the net proceeds thereof 

being disbursed and distributed in accordance with the provisions of the 

Deed of Trust. 

WHEREFORE, having fully answered the Complaint herein, this 
defendant prays that the same may be dismissed with prejudice as against 
him, with costs. 


/s/ Maurice Friedman 
1000 Vermont Avenue N. W. 
Washington 5, D. C. 


Attorney for Defendant, 
William H. Simons 


[Certificate of Service | 


128 {Filed April 10, 1957] 
PRAECIPE 
The Clerk of said Court will please enter the above entitled cause 


the 9 day of April, 1957 


as "Dismissed with prejudice and without costs" as to defendants J. Daniel 
Weitzman and George Basiliko and as to the remaining defendants only inso- 
far as complaint prays for equitable relief that is: 

1. That the foreclosure sale of February 20, 1956 be set aside. 


2. That any trustee's deed issued thereunder be vacated, set aside 
and held for naught. 

3. That the deed of trust recorded on December 20, 1955 be vacated, 
set aside and removed as a cloud on plaintiff's property. 


4. That pendente lite and permanently, the defendants, or anyone 
else claiming ownership by virtue of any agreement entered into in connec- 
* tion herewith, be restrained from allocating or encumbering said prop- 
erties. . 





a 9 : 
e> That the complaint shall remain in full force and effect insofar as 
ae the demand for money damages is concerned as to defendants Yudelevit 
and Simons. ! 


/s/ Arthur L. Willcher 
Attorney for Plaintiff, Mary W. Royall 
* ok *K 


/s/ A. Slater Clark 


pss Attorney for Defendant, George Basiliko | 

m 210 Shoreham Building | 

. Sol M. Alpher, Attorney for Defendant, : 

ve Louis W. Yudelevit 
Southern Building 


Maurice Friedman 
Attorney for Defendant, 


s William H. Simons 
te 1000 Vermont Ave. N. W. ! 
. Friedlander and Melrod 

“> by /s/ Leonard Melrod 
) 1701 K Street N. W. 
ie Attorneys for Defendant, J. Daniel Weitzman | 

Approved: 
/s/ Joseph C. McGarraghy 

a JUDGE 
| 
| 132 [Filed May 22, 1957] : 
: PRETRIAL PROCEEDINGS | 

+ 
1, STATEMENT OF NATURE OF CASE: : 
I. Action for damages by P. against Ds. 1 and 2. P. asserts that on 


Dec. 1955 she borrowed from Deft. Yudelevit the sum of $8500. 00 for 

3 v which she was required to execute a promissory note payable in 90 days 
secured by 2d deed of trust upon the premises involved for the sum of 
$10, 000. At that time there was a first deed of trust of approximately 
$100,000, and P.asserts had a market value of between $175, 000 and 
$200, 000. To avoid usury P. asserts that D. caused a second deed of trust 
- to be made to a straw party, endorsed the note without recourse, and 

transferred it to such D. to make it appear that it was a purchase instead 

of a loan. : 








10° 
D. Yudelevit, P. asserts immediately transferred the note to D. 


Simons who took the note with knowledge and notice as to the conditions a> 
under which Yudelevit acquired it. Shortly thereafter P. asserts she ad- 
vised D. she could not meet the obligation at maturity and requested an a4 


extension of time and tendered to D. Yudelevit payment in the sum of 

$3, 000 which was refused. P. asserts that D. foreclosed the property andit 
was sold at public auction for an amount sufficient only to cover the encum- 
brances, which wiped out P.'s alleged equity of between $60, 000 to 

$90, 000. P. further asserts that Ds. were at that time and are now en- i 
gaged in lending of money at usurious rates in excess of 6% interest, 

without having first secured a license to engage in such business, and P. v¥ 
contends that proximately as a result of D's. illegal transaction she lost 
the equity in her property to her damage in the sum of $90, 000. 

D. Simons asserts that P., through her attorney, executed the deed 
of trust of note and authorized the sale thereof in the open market. The 
note was payable to Wm. Bogen, an attorney, who negotiated the sale there- , 
of and transfer to D. Yudelevit. Thereafter D. Yudelevit sold the same to 
D. Simons who paid $9, 000 in cash therefor. D. Simons he was a holder 
of due course without any notice of infirmities or defenses now being 
claimed. Default having occurred foreclosure took place and property 
was sold in the regular way. This D. further asserts that within the past 
month said property was sold by E. D. Weitzman, and that P. joined in 
the sale and received some part of the purchase price; that a praecipe “ 
was entered dismissing the case with prejudice as to all Ds., except inso- < 
far as money damages is concerned as to Ds. Yudelevit and Simons. 

These 2 Ds. objected to such dismissal, that P. executed a written re- 
lease, completely releasing Weitzman. This D. contends that acceptance 
by P. of part of purchase of said property and the release of Weitzman 
estopps P. from asserting any claim against this D. and also completely 
releases this D. 

133 D. Yudelevit asserts that he was prior to the chain of ownership to - 
D. Simon, and also contends that he was an innocent purchaser for value 


of said note, and joins with D.Simon in asserting the defense that P. is 
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estopped from making any claim against him because of her acceptance 
of a part of purchase price of said property and because of said release 
to Weitzman. | 

Further discovery may be had by either party without delay of trial. 


Ds. shall also have right to move for dismissal or summary judg- 


ment without delay of trial. | 
Boths Ds. deny that they are in the business of lending money. 


Dated May 22, 1957 /s/ Luther W. Youngdahl 
Pretrial Judge 


REMARKS of Pretrial Justice for consideration of Trial Justice: 
Attorneys authorized to act: | 


/s/ Arthur L. Willcher i 
Plaintiff 


/s/ Maurice Friedman 
Defendant 
Wm. H. Simons 


/s/ Sol M. Alpher 
for Defendant Yudelevit 


[ Filed July 24, 1958] 7 
EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 
Washington, BG. j 
Thursday, April 24, 1958. 
The above-entitled cause came on for hearing before the HON. 
ALEXANDER HOLTZOFF, District Court Judge, and a Jury at 2:20p.m. 
* * * *! 
PROCEEDINGS 
THE CLERK: Royall v. Yudelevit. 


* * * *! 


MR. WILLCHER: We claim that the contract, the note and the 
security for the note was illegal, null and void; had nobusineéss fore- 
closing it. When they did foreclose it, they put it beyond their own 
power to see that Mrs. Royall got her property back; that the property 
brought a grossly inadequate amount at foreclosure, and that She is 
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entitled to the difference between the market value at that time and the 
amount that it had brought at foreclosure. 

x x aK * 

THE COURT: Now the defendant, Mr. Friedman, says that his 
client claims he was an innocent purchaser for value. 

* * 2k x 

MR. WILLCHER: We don't think he was an innocent purchaser 
for value. Whether he was or not, Mr. Yudelevit was definitely not. 
Mr. Yudelevit was the man who made the loan and he is one of the defen- 
dants. He and Mr. Simons, we contend, were business associates 
together and what one knew the otherone knew. We also Say that the note 
on its face showed it was a money-loaned note and that a discount of 
$1,500 for a period of 90 days, plus 6 percent interest, is so exorbitant 
upon its face as to put any reasonable person on notice. 

* * * sd 

MR. WILLCHER: We said Yudelevit told Mr. Micheel to go out 
and create a note. 

THE COURT: In other words, you claim that Yudelevit was the 
real lender? 

MR. WILLCHER: Yes. 

ae *K x * 

THE COURT: In other words, you are seeking damages caused by 
what you claim an illegal foreclosure? 

MR. WILLCHER: Yes, sir. 

* * * od 

OPENING STATEMENT ON BEHALF OF THE PLAINTIFF 

MR. WILLCHER: May it please the Court and members of the 
jury, this is an action brought by Mary W. Royall, the lady seated here 
at the first table, against Louis Yudelevit and William H. Simons to 
recover damages arising out of what might be called a wrongful fore- 
closure of some property that Mrs. Royall had owned. 


We expect to show you that in 1955, in the latter part of the year, 
Mrs. Royall, then a woman in her 70s -- her husband had been extremely 
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12a 

ill; either died at or about that time or shortly thereafter; mentally 
disturbed, she herself quite ill and in some financial straits he owned 

_property at the corner of 18th and Q Streets, Northwest, consist- 
ing of two improvements: one was a very large gray stone building which 
she had operated as a rooming and boarding house, and the building right 
next to it which contained a number of apartments and which she operated 
in conjunction one with the other. : 

Upon these two properties she owed a first trust to the Perpetual 
Building Association of something in the area of $100, 000. She needed 
more money. She asked an agent of hers, an attorney, to arrange to 
borrow for her, if he could, on a second trust approximately $10,000. 
We expect to show you that this agent, Mr. Micheel or Misheel, how- 
ever he pronounces it, communicated with Mr. Yudelevit, one of the de- 
fendants here, and asked to arrange for a loan upon a note of $10, 000. 
Mr. Yudelevit said he would not give him $10,000 for this $10, 000 note 
but would lend him $8,500 if Mr. Micheel could procure from his client 
a $10,000 note with interest at 6 percent, payable in 90 days, Mr. 
Yudelevit, not wanting this to appear as a money loan transaction, also 
suggested to Mr. Micheel that he create thenote, that is, haye a note 
brought into existence, and after the note was brought into existence, he 
would then purchase this alleged note, so that it would look that he was 
buying the note ata discount rather than making a money loan. At this 
suggestion, Mr. Micheel then had Mrs. Royall sign an alleged second 

deed of trust note for $10,000, payable in 90 days, bearing interest 
on the $10,000 at 6 percent, and naming in the note as the payee, that is, 
the person to whom the money went to, a young man by thename of Bogen, 
William Bogen. 





William Bogen was what is known in the trade parlance or trade 
language a straw party. He had no interest in this transaction. He was 
merely lending his name to it to give color to it. The note was drawn 
by the District Title Company after a search of title by them; but no 
settlement was had at the District Title Company, no money put up with 
them, but the note withdrawn from the title company and delivered after ~ 
endorsement without recourse to Mr. Yudelevit, who then gave $8, 500 


to Mr. Micheel or Misheel. 


JF | 
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Mr. Yudelevit then contends that he immediately transferred this 
note to the defendant Simons or that he had arranged for Simons to buy the 
note even before he, Yudelevit, had acquired it at a price to Mr. Simons 
of $9,000. So that Mr. Yudelevit picked up $500 on this transaction. 

We expect further to show you that before the 90 days were up. 
Mr. Yudelevit -- Mr. Simons was advised that the note could not be met 
at maturity. They were asked to extend the time. They were tendered 
by Mrs. Royall through a former attorney of hers $2,500 in cash to 
extend the time, to give her an opportunity to raise further funds, which 

they refused to do but immediately foreclosed on the property, 
which brought just enough to cover the expenses of the foreclosure over 
and above the second trust. 

We expect to show you that both Mr. Yudelevit and Mr. Simons 
took this note -- actual and constructive notice, that it was a money 
loaned note, that it was usurious, that it was in violation of law. We 
further expect to show you that Mr. Yudelevit and Mr. Simons are 
engaged in the business of lending money at rates of interest in excess 
of 6 percent per annum and that they have no license for such occupation. 

We expect further to show you that Mrs. Royall at this time was 
operating, as I stated, a boarding house, a rooming house in these 
premises, that the building had a considerable value, that the property 
itself had a value of considerably in excess of the amount that it brought 
at foreclosure and was worth somewhere between 175- and $200, 000; 
that as a direct result of the action of Yudelevit and Simons in taking 
from a woman who was mentally disturbed, who was ill and in financial 
straits, a loan or a note upon these harsh terms, being aware as business- 
men that in all likelihood a person in those kind of straits could not pay 
that money back in that time, and knowing they were violating the law, 
and through this subterfuge of trying to get around the law, wrongfully 

deprived Mrs. Royall of her property and damaged her in an 
amount, we believe, of approximately $100,000. 











o2- After the foreclosure, the property was purchased by a man named 


Basiliko, who then transferred his deed to a man named Weitzman. In 
this action both Basiliko and Weitzman were original parties. Because 
of this lawsuit, title to that property became clouded to a certain extent, 
and Weitzman arranged a transfer of the property, out of which Mrs. 
Royall received approximately $7,000. Weitzman and Basiliko have 
been discharged from the case. The case as it now stands is only against 
Simons and Yudelevit for damages in the amount which I have mentioned 
to you. : 
* * x * 
THE COURT: Well, we will proceed. I think we are getting down 
to a situation where the issues are very narrow, and this case ought not 
to take more than a few hours totry. [t seems to me on its face usurious 
and the burden of proof would be on the defendants to show that they were 
innocent purchasers for value. I don't think you have to prove anything 
but the origin of the note. 
MR. WILLCHER: I think that is correct, Your Honor. 
THE COURT: Then you could reserve for your rebuttal, if it 
comes to that, any evidence that would tend to show REICE on the part of 
either Yudelevit or Simons or both. ! | 
* * * * | | 
THE COURT: No, there is no presumption, but if the note was | 
usurious, then it is void as a note except in the hands of the innocent 
purchaser for value. The burden then shifts to the person who claims 
he was an innocent purchaser for value to establish the fact that he was 
an innocent purchaser for value. In other words, the burden is not on the 


plaintiff to show that the holder was not an innocent purchaser for value. 


60 * * * 


THE COURT: Well, I am going to rule that the burden is on the 
defendants, if they claim to be innocent purchasers for value, to estab- 
lish that fact, provided, of course, the plaintiff first establishes the note 


was usurious. | 
| 
* * * * 
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OPENING STATEMENT ON BEHALF OF DEFENDANT 
SIMONS 


ae * x * 
68 Mr. Simons had no alternative, after having notified Mrs. Royall, 
but to foreclose on the property. 
* * * 
71 RICHARD A, MICHEEL 
was called as a witness by and on behalf of the plaintiff, and after being 
duly sworn, was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. WILLCHER: 
Q. Will you give the Court and jury your full name, please? 
A. Richard A. Micheel. 


x * * 


Q. What is your occupation? A. Lawyer. 
* * * * 

72 Q. Drawing your attention specifically to the latter part of 1955, 
did there come a time when you had some conversation with Mrs. Royall 
about a second trust on the property that she had at 18th and Q Streets, 
Northwest? A. Yes. 

Q. Asa result of that conversation, what, if anything, did you do? 

* * ae * 

THE WITNESS: Well, Mrs. Royall, to my recollection, gave me _ , 
written authorization to place a second trust note on her property at 18th 

73 and Q. I contacted -- I had never done this before, so I didn't know 
anyone in the market that actually would give the money. I contacted, I 
think, Mr. Holloman or Hollerman or something like that. He said he 
would be willing to give the money on the second trust, but I think his 
figure at that time was $7, 500 that he would give. So someone told me 
to contact Mr. Yudelevit, so that he might have access to it or what he 
wanted to know, sol called Mr. Yudelevit and asked him, and he said 
that he might have someone interested in the note, and he said to call 
him back the next day, and I asked him about how much he would be able 
to give for a $10, 000 second trust note which Mrs. Royall wanted on her 








74 


75 
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property, and he thought maybe $8, 500. ! 

So I called him back the next day, and he said he thought he had 
someone, to go ahead, and he said he wanted a certificate of title. Sol 
contacted Mrs. Royall and told her of this incident, that we would have 
to get the title searched and all that, and she said all right, go ahead. 

I think we went down to the District Title and she ordered the search, 

and at that time they drew up the deed of trust, searched the title, drew 

up the deed of trust and the note. | 
BY MR. WILLCHER: 

Q. At the time you had this conversation with Mr. Yudelevit, 

did you advise him or was he advised as to whether or not this note was 





already in existence or whether or not it had to be created? A. To 
my recollection, I just don't know whether I told him it was in existence 
or whether I didn't. But I know the note was in existence when I talked 
with him. : 
a * * cod 
Q. Do you recall the date that you had this conversation with Mr. 
Yudelevit? A. It was sometime, I think, before Christmas of 1955, 
December. It was in December of 1955, to my recollection. 
Q. In any event, it was before the note was in existence ; is that 
correct? A. That is correct. | 
Q. Did you mention to Mr. Yudelevit whether or not the holder | 
of the note was any particular person? A. That the holder of the note ? 7 
Q. Yes. A. There wasn't a note in existence, sol couldn't --I 
don't see how I could tell him. | 
Q. What specific inquiry did Mr. Yudelevit make of : ee 
this note? | 
THE COURT: I am wondering whether you are not anticipating at 


this time. 
MR. WILLCHER: I am trying not to, Your Honor. | 
THE COURT: You are anticipating a defense, are you not? 


MR. WILLCHER: I am merely trying to establish the leita 


case. It may be that in doing so -- 
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THE COURT: I have indicated to you that the question as to the 
defendant's knowledge was a matter of an affirmative defense and it is 
not necessary to be disproved affirmatively in the plaintiff's case. How- 


ever, if you want to do it this way, you may. 
* * * 
77 BY MR, WILLCHER: 
Q. Now, Mr. Micheel, the name William Bogen in that note, do 


you know that gentleman? A, Yes, I do. 

Q. Will you tell us how his name happened to be placed in that 
note? A. Well, he was acting as a straw. 

Q. To your knowledge, did he have any financial or other interest 

78 in that note? A. In what way do you mean? 

Q. Did he own the note? A. No, he did not. 

Q. Did he pay any money for the note? A. No, he did not. 

Q. In other words, he was acting as an accommodation; is that 
correct? A. A straw party, that is right. 

* * * * 

Q. Physically, what happened to the note after it was signed at 
the title company? A. I think that she turned it over to me, to my 
recollection. 

Q. What did you then do? A. Icontacted Mr. Yudelevit and 
told him that we had the certificate of title that he requested and the note. 

79 Q. Where did you then see Mr. Yudelevit? A. Mr. Yudelevit 
came over to my offices at the National Press Building. 

Q. Did he purchase the note from you at that time? A. That is 
correct. 

Q. Whose check did he give? 

& a *x * * 

THE WITNESS: My recollection on that, Mr. Willcher, is that he 
gave his own check. 

THE COURT: For how much? 

THE WITNESS: For $8, 500. 


* * 





81 @. Mr. Micheel, the check of $8, 500 which has been identified, 
did you eventually receive the proceeds of that check from Mr. Bogen ? 
A. That is correct, yes, sir. : 

Q. And you then made disbursements to Mrs. Royall? A. Yes, sir. 

Q. Getting back to Mr. Yudelevit, at the time that you discussed 
this note with him, did you have any conversation with Mr. Yudelevit 
as to who Mrs. Royall was? : 

THE COURT: What is the purpose of all that? That is no part of 
your prima facie case, is it? , 

MR. WILLCHER: Merely to show he made no al 

THE COURT: Well, I think I told you before that that is all re- 
buttal. All you have to do is to establish the execution of the note and 
the fact it was usurious. The defendants’ defense is they oo innocent 


purchasers for value. They have to establish that. Then you can come 


back in rebuttal to disprove that, if you wish. 

a me 2K 

CROSS EXAMINATION 
BY MR. SPIEGLER: 

Q. Mr. Micheel -- A. It is Mr. Michael, Mr. Spiegier. 

Q. Micheel, Iam sorry. Mr. Micheel, this (indicating) is Mr. 
Yudelevit; is that correct? A. That is correct. 

Q. Did you ever see Mr. Yudelevit prior to the time he came to 
your office on December 22, 1955? A. No, I did not. ! 

Q. Did you ever have any communication with him other than with 
regard to this note? A. No, I did not. 

Q. You never called at his office, did you? A, Before this note ? 
No, I did not. | 

Q. Who ordered the preparation of the note and the deed of trust ? 
A. Mrs. Royall is my recollection. 

Q. Through you? A. Well, we both were down at the pe eeee 
Title Company. | 

Q. Mr. Yudelevit did not order it? A. No, he did . 

Q. The note is dated December 19th, isn't it? A. That is correct. 
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83 Q. And the money was delivered to you on the 22nd, three days 
later; is that correct? A. It is approximately so. I would have to -- 
Q. Let me ask you, why did you put Mr. Bogen as a straw party 
when you were Mrs. Royall's attorney? A. I don't know. I don't know 
why we did it, Mr. Spiegler. 
Q. After you got the money from Mr. Bogen, that is, $8, 500, 


what did you do with the money? A. I disbursed the money to Mrs. 
Royall. 

Q. And she acknowledged its receipt? A, Beg pardon? 

Q. She acknowledge the receipt of the money? A. Itis my 
recollection, yes, sir. 

a * 

BY MR, FRIEDMAN: 

Q. Mr. Micheel, do you know Mr. William H. Simons, one of the 
defendants? A. No. 

* sd 

BY MR, FRIEDMAN: 

Q. Mr. Micheel, I will ask you whether or not you told Mr. 
Yudelevit in one of your conversations with him preceding the sale of the 
note in question that there was a first deed of trust on this property in- 
volved held by the Perpetual Building Association? A. It is my recollec- 
tion that I did tell him that. 

Q. And did you tell him the amount of that first trust? A. My 
recoliection is that I did tell him the amount. 

* * * * 

MR. FRIEDMAN: The face amount, I believe, was somewhere 
around $101, 000; is that correct? 

THE WITNESS: I think that is correct. To my recollection, that 
is right. 

Sa * 

86 BY MR. FRIEDMAN: 

Q. You charged Mrs. Royall a fee, did you not? A. My recollec- 

tion is that I did, yes. 








Q. Do you recall what that fee charge was? A. I think that it 


came to something like $700, as I remember. 
* * 5 
BY MR. FRIEDMAN: | 
Q. Well, I will ask you this, then, first. You were authorized 
87 to order title with the District Title Company in connection with 
the preparation of this deed of trust and the note secured by the deed of 
trust by Mrs. Royall, were you not? A. I think that is correct, yes. 

Q. And, acting on that authorization, you did order the title from 
the District Title Company and asked them to prepare the note and the 
deed of trust? A. I think that Mrs. Royall and myself put in an appearance 
at the District Title Company and requested that. That is my recollection. 
She had to sign something, as I remember, a deed of trust or something, 

I have forgotten. ! 

* cd 

BY MR. FRIEDMAN: | 

Q. Mr. Micheel, you had contacted various people before you 
contacted Mr. Yudelevit to find out whether or not you could get a pur- 
chaser for this note? A. I think I contacted two other sources is my 
recollection. : 

Q. You mentioned Mr. Holloman, who offered $7, 500. A. That 
was one. Then there was another source that was over in the Invest- 
ment Building, and they deal wholly in second trusts. I have forgotten 
who it was. | ! 

Q. Did you have occasion to contact and show the property to 
Mr. Fred A. Smith? A. Yes. 

5 * * 

RECROSS EXAMINATION 
BY MR. SPIEGLER:: 

Q. Mr. Micheel, throughout all of this negotiation and the time 
consumed until the note was executed, the deed of trust and payment of 
the check, was Mrs. Royall fully aware of everything that you had done 


or that you did at that time? A. Fully aware in what respect? 
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Q. With regard to the entire transaction, how much the note 
would be for, the interest, the maturity, the security, et cetera. A, It 
90 is my recollection that she was. 
* a * 
THE COURT: Mr. Willcher, * * * * 
* * * * 
91 The question that is in my mind, and it isn't solved by the Hartman 
case, is whether, in addition to the forfeiture of the interest which the 


statute provides for in case of usury, the borrower under a usurious note 


may use the usury as a sword to recover additional damages beyond 
what the statute forfeits. 

MR. WILLCHER: * * * * * In the Hartman v. Lubar case, 
the allegation was made that, in addition to be a usurious loan, the 
defendant was engaged in the business of lending money without a license -- 

* x * * 

-- which, according to the Lubar case, made the contract itself 
null and void and illegal, which is not the situation in the ordinary usury 
transaction. There the contract is not illegal. 

THE COURT: * ** * =* 

92 In other words, you are seeking damages that you suffered as a 
consequence of entering into a usurious contract. Now then, have you 
any authority which sustains that kind of an action ? 

MR. WILLCHER: Yes, I think so. 

* * * * 

MR, FRIEDMAN: No. The only support for it is the Code itself. 
The Code itself limits the recovery. 

THE COURT: Well, the Code doesn't limit it. The Code says it 
shall be forfeited; it says nothing else, and the question is: Is that a 
limitation ? 

x a 

96 WILLIAM BOGEN 
was calied as a witness by and on behalf of the plaintiff, and after being 
duly sworn, was examined and testified as follows: 
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DIRECT EXAMINATION 
BY MR. WILLCHER: 


Q. Your name is William Bogen? A. Yes. 
* * * a4 


97 Q. Drawing your attention, Mr. Bogen, to sometime during 
December of 1955, did there come a time when you were requested by 
Mr. Micheel to assume some part in a second deed of trust note? 

THE COURT: What are you going to prove by this witness, Mr. 
Willcher ? | 

MR. WILLCHER: That he is a straw party. : 

THE COURT: Well, will that be stipulated? 

* * He * | 

MR, FRIEDMAN: We will stipulate that his name appeared on the 
note as payee, that he acted as accommodation for Mr. Micheel and Mrs. 

98 Royall in that capacity, that he received a fee for so doing. 

THE COURT: And that he had no other interest in the note ? 
MR. FRIEDMAN: And that he had no other interest in the note. 
THE COURT: Very well, I don't think we need his testimony. 


* * * * 


MARY W. ROYALL, 


the plaintiff herein, was called as a witness in her own behalf, and after 


being duly sworn, was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. WILLCHER: 


Your name is Mary W. Royall? A. It is. 


* * *x 


I don't mean to embarrass you, Mrs. Royall, but what is your 
Iam 73 years. : ! 
Mrs. Royall, are you now married? A. No. : 
You were married in the past, were you? A. Yes, I was 
married. | 
Q. During the year 1955, were you married? A. Yes. 
Q. When did your husband die? A. On January 11, "56, 
| 
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Q. How long had he been sick before that? 


MR. FRIEDMAN: I object. 4 
THE COURT: Objection sustained. oi 
MR. WILLCHER: May it please the Court, Iam trying to lay a a 


foundation to show what Mrs. Royall's mental condition and attitude was 
during the period of time this matter was negotiated. 

100 THE COURT: Objection sustained. I indicated to you what you 
have to do to prove a prima facie case. Now you had better follow the 
Court's rulings. This may be important in rebuttal, I don't know, but 4 
it is not important at this stage. As a matter of fact, I do not know why 


x 


you called this witness in your case in chief. I think you would have a 
right to rest on Mr. Micheel's testimony, because you have shown the 
note was for $10,000. Only $8,500 was received. That is all that was 
paid. That is a prima facie case of usury. The defense is that they were 
innocent purchasers for value, and that the burden is on them to go for- 
ward with the evidence. 
MR. WILLCHER: Does Your Honor want to defer, then, until some 
later time this afternoon the question of damages? a 
THE COURT: Well, on the question of damages, I think I will hear 
the issue of liability first, and you can reserve the issue of damages until 
a later stage inthe case, then you can recall the witness, of course. 
MR. WILLCHER: Very well, then. Step down, Mrs. Royall. 
THE COURT: I think I want to make this suggestion, however. I 
presume it will be stipulated, it should be stipulated, that there was a 


foreclosure on the deed of trust securing this note and what the property he 
brought. x* keke kK * v 
161 * * * * 


THE COURT: You are suing for damages for wrongful foreclosure; 
therefore, it is part of your case, in addition to proving usury, which 
you have already done prima facie, to show that the property was fore- 


closed. 5 
MR. WILLCHER: It shows that on the note itself, Your Honor. 


* * * * 
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THE COURT: * * * * * | 
Now, will it be stipulated that the sale at auction was pursuant to 
a foreclosure of the deed of trust securing this note? : 

MR. FRIEDMAN: As far as Iam concerned representing Mr. 
Simons, I am prepared to stipulate that it was foreclosed “ sold ata 
foreclosure sale. | 

102 MR. SPIEGLER: I am also prepared to do likewise, But it must 
be shown who caused the foreclosure. There are two defendants here. 

* id * * 

MR. WILLCHER: If it please the Court, Mr. Spiegler made a 
statement about our obligation to show who caused the foreclosure. In 
his opening statement to the jury, he said that Mr. Simons and Mr. 
Yudelevit caused the foreclosure. : 

THE COURT: Yes, I understand that. 

MR. SPIEGLER: I never said that. 

THE COURT: I am not impressed by that statement. That is by 
way of argument. | 

103 Well now, can it be stipulated what the price was that ‘was paid for 
the property at foreclosure? Have you got it, Mr. Friedman? 

MR. FRIEDMAN: Yes, I have. 

THE COURT: What is it? 

MR. FRIEDMAN: $113, 068.98. 

THE COURT: Will that be stipulated, gentlemen? 

MR, WILLCHER: Yes, sir. 


* * * *x 


104 THE COURT: Does the plaintiff rest, subject to proot of damages? 
MR. WILLCHER: Yes, sir. 
THE COURT: Will counsel come to the bench, 
(At the bench:) 
* * * * ! 
106 THE COURT: I think there is clear evidence that it was a usurious 


transaction. The transaction is clearly usurious, because if this isn't 








usurious, you might as well repeal the usury law. Now, of course, if 
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the defendants are innocent purchasers for value, that will be a defense, 
but I have indicated before that I consider that the burden of proving that 
they were innocent purchasers for value is on the defendants. This other 


question I shall hear you on. 

x cs * * 

MR. WILLCHER: Neither one of them had a license. 

THE COURT: What license is required? 

MR. WILLCHER: Under the Code, there is a requirement of a 
money lender’s license where you engage in lending money at rates of 


interest in excess of 6 percent. It refers to Section 26-601. 

THE COURT: Well, let us assume that the contract is illegal for 
failure to get a license, and I am going to assume it is a fair inference 
from the evidence that Yudelevit was engaged in the business of lending 
money, because Mr. Micheel testified that he didn't know Yudelevit but 

110 he was told that he was a man from whom a loan might be obtained, 
and the jury might draw an inference that he was in that business. 

* * ia * 

113 RULING OF THE COURT 

THE COURT: This action is brought to recover damages claimed 
to have been sustained by the plaintiff by a wrongful foreclosure of a 
deed of trust on certain real property owned by the plaintiff. The plain- 
tiff's case is predicated on the proposition that the foreclosure was 
wrongful in that the deed of trust under which the foreclosure sale took 
place was given to secure a usurious loan and further on the ground that, 
contrary to the applicable District of Columbia statute, the lender had 
not procured a license that the law requires. 

Taking up the two grounds on which the action is based separately, 
the plaintiff's prima facie proof is sufficient to justify an inference that 
the loan involved in this action was in fact usurious. The law of the 
District of Columbia limits the rate of interest on loans to 6 percent per 
annum, except in instances in which parties, in writing, contract to the 
contrary. In the latter event the maximum rate of interest is 8 percent 
per annum. 
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In this case the prima facie proof shows that the plaintiff gave a 


_F $10, 000 note for an $8,500 loan. Obviously, the loan would be usurious 
| 
! under either provision. The question arises, however, whether the 
2 borrower who is the beneficiary of a usurious loan may maintain an 


action for damages which he claims he sustained as a result of the trans- 
114 action. : 

D.C. Code, Section 28-2703, provides that in case of a usurious 
loan the creditor shall forfeit the whole of the interest so contracted to 
be received. There is no other penalty or consequence imposed on the 
making of a usurious loan. The Court is of the opinion that there is no 
basis for adding an additional penalty by way of damages. It must be 
borne in mind that usury can be invoked as a defense but not as an affir- 
mative cause of action. Usury may be used as a shield and not as a 

6 sword. The case of Hartman v. Lubar, 77 Appeals D.C. 95, on which 
the plaintiff relies, is clearly distinguishable in principle. _ 
The second ground upon which this action is predicated is that the 
lender acted in violation of law, which required all persons engaged in 





H the business of loaning money upon which a rate of interest greater than 
» 6 per centum per annum is charged on any security of any kind to obtain 
a license. D.C. Code, Title 26-601. Hartman v. Lubar, TT Appeals 
D.C. 95, on which the plaintiff relies, holds that such a transaction en- 
r tered into by a person who has not procured a license required by the 
statute results in an illegal contract. Assuming that there is prima 
facie proof that the defendant Yudelevit was engaged in the business 
115 described in the statute, and therefore was required to have a 
license, and assuming further that as a consequence the transaction in- 
volved in this case resulted in an illegal contract, it does not follow 
that the plaintiff has a right to recover damages under the circumstances 
here presented. | 


The Hartman case states that "an illegal contract made in violation 
of a statutory provision designed for police or regulatory purposes is 


void and confers no right upon the wrongdoer." In that case, however, 
the lender sought to enforce a chattel mortgage or a chattel deed of trust 
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which was given to secure the loan. The court held that since the con- 
tract was illegal, he was not in a position to secure an enforcement of 
the chattel deed of trust. In that case we have the reverse of the situa- 
tion presented in the instant case. There the lender made an effort to 


enforce his contract. Naturally, the courts would not assist a person 

to enforce an illegal contract but would leave the parties where they 

find them. Here the borrower who has entered into the illegal contract 

is not using the illegality as a defense, but is endeavoring to employ it 

as a weapon to secure damages which he claims to have sustained through 
the illegal contract. Again, it may be repeated that illegality of a con- 
tract may be used only as a defense. It may be employed as a shield 

but not as a sword. 

116 In view of these considerations, the Court is of the opinion that 
the plaintiff has not established a right to recover damages and for that 
reason will direct a verdict in favor of the defendants. 

MR, WILLCHER: Your Honor is also ruling with respect to the 
usury which you said has been established by the evidence ? 

THE COURT: Beg pardon? 

MR. WILLCHER: I said, Your Honor is also ruling with respect 
to the usury which you described has been established -- 

THE COURT: I have ruled. 

You may take the verdict. 

THE CLERK: Will the twelve regular jurors please rise, just the 
twelve regular jurors, not the alternates. 

Members of the jury, by the direction of the Court, your verdict 
in this case is for the defendants and that is your verdict, so say you 
each and all. 

Be seated, please. 

Will the jurors all please return to the jury lounge. 

(Whereupon, at 2:20 p.m., the proceedings in the above-entitled 
cause were adjuorned. ) 
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. 136 [Filed April 25, 1958] 

/ VERDICT AND JUDGMENT 2 

This cause having come on for hearing on the 24th day, of April, 

‘ 1958, before the Court and a jury of good and lawful persons of this 
district, * * * | 

b * 

who, after having been duly sworn to well and truly try the issues between 

e Mary W. Royall, plaintiff and Louis Yudelevit and William H, Simons, 
defendants and after this cause is heard and given to the jury in charge, 
they upon their oath say this 25th day of April, 1958, that they find for 

; the defendants against said plaintiff by direction of the Court. 

WHEREFORE, it is adjudged that said plaintiff take nothing by this 

. action, that said defendants go hence without day, be for nothing held 

and recover of plaintiff their costs of defense. : 

» By direction of HARRY M. HULL, Clerk, 


Judge Alexander Holtzoff By /s/ Irene B. Burroughs 
Deputy Clerk. 


* 1. cs 


141 [Filed May 9, 1958] 
ORDER OVERRULING MOTION FOR NEW TRIAL | 
Upon the coming on for hearing of the motion filed herein by 


plaintiff, for a new trial, it is this 9th day of May, 1958, ordered that 
| 


e said motion be, and the same is hereby overruled. : 
By direction of HARRY M. HULL, Clerk 
| Alexander Holtzoff By /s/ Irené B. Burroughs 
* Judge Deputy Clerk 
142 [Filed May 15, 1958] 
rm NOTICE OF APPEAL 


Notice is hereby given this 13th day of May, 1958, that plaintiff, 
Mary W. Royall, hereby appeals to the United States Court of Appeals 
for the District of Columbia from the judgment of this Court entered 
on the 25th day of April, 1958 and also from the order overruling motion 
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for new trial dated the 9th day of May, 1958 in favor of defendants 
against said plaintiff, Mary W. Royall. 


/s/ Arthur L. Willcher 
Attorney for Plaintiff 
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(i) 


QUESTIONS PRESENTED : 


In the opinion of appellee Louis Yudelevit, the following questions 


are presented: | 


1. Assuming a person borrows money secured by a deed of trust 
from one who is engaged in the business of lending money at rates of 
interest in excess of 6% per annum without having procured a license 
and upon default a foreclosure ensues, do the statutes relating to usury 
in the District of Columbia contemplate an affirmative cause of action 
by way of damages on the part of the borrower rather than the invoking 
of usury as a defense? | 





| 

2. Where a case is predicated on one theory of liability in the 
lower court, may an appellant raise an alternative theory of liability 
for the first time on appeal, particularly where the amount recoverable 
would fail to meet the jurisdictional limitation required by the District 
Court ? | 








COUNTERSTATEMENT OF THE CASE 


STATUTES INVOLVED 7 © «© 
SUMMARY OF ARGUMENT 


ARGUMENT: 


Appellant May Not Recover Damages For Foreclosure 
Predicated Upon Allegedly Usurious Transaction . 


Appellant Ratified Entire Transaction And Failed To 
Mitigate Damages - 8 © 6 eee 


Theory Of Case Not Advanced In Trial Court By 
Appellant Should Not Be Considered By This Court 


CONCLUSION 
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MARY W. ROYALL, 
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LOUIS YUDELEVIT, ET AL, 
Appellees. 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE LOUIS YUDELEVIT | 


COUNTERSTATEMENT OF THE CASE 


Some time in the latter part of 1955 the appellant employed 
Richard A. Micheel, an attorney, to prepare a note in the sum of 
$10,000.00 secured on a second deed of trust on realty owned by the ap- 
pellant located at 18th and Q Streets, N. W., and to sell this note on the 
open market for the highest price obtainable. Mr. Micheel contacted a 
Mr. Holloman who offered to purchase the note for $7,500.00. Mr. 
Micheel then heard of Mr. Yudelevit, whom he called, and was told that 
he might have someone interested in the note and requested Mr. Micheel 
to call him back the next day. When asked about how much Mr. Yudelevit 


| 
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would give for a $10,000.00 second trust note, Mr. Yudelevit said he 
thought maybe $8,500.00. When Mr. Micheel called him the next day, 

Mr. Yudelevit said he thought he had someone interested and informed 
Mr. Micheel to proceed, stating that he wanted a certificate of title. 

Mr. Micheel then contacted Mrs. Royall, the appellant, reporting to her 
and advising that the title would have to be searched, which she told him 
to proceed to do. Mr. Micheel then went to the District Title Company, 
ordered the search, and requested the Title Company to prepare the deed 
of trust and the note. Mr. Micheel testified he knew the note was in 
existence when he talked with Mr. Yudelevit; and that it was sometime 

in December of 1955, prior to Christmas. Mr. Micheel also testified 
that he spoke with Mr. Yudelevit prior to the time the note was in exist- 
ence. Mr. William Bogen was the payee of this note but acted as a 
straw, having no financial or other interest in the note. The appellant 
turned the note over to Mr. Micheel, who then contacted Mr. Yudelevit 
and told him that they had the certificate of title and the note. Mr. 
Yudelevit then went to Mr. Micheel's offices at the National Press 
Building where he purchased the note, giving his own check for $8,500.00, 
the proceeds of which were disbursed to the appellant (J.A. 14-17). 


On cross-examination Mr. Micheel testified that he had never seen 
Mr. Yudelevit prior to the time he came to the office on December 22, 
1955, the date when the witness testified Mr. Yudelevit purchased the 
note, paying for it with his check for $8,500.00; that Mr. Micheel never 
had any communication with him other than with regard to this note; that 
he never called at Mr. Yudelevit's office; that Mrs. Royall ordered the 
preparation of the note and deed of trust at the District Title Company; 
that the note was dated December 19, 1955; that the payment for the note 
was delivered on December 22; and that the appellant acknowledged 
receipt of the money. 


| Upon further cross-examination Mr. Micheel testified that pre- 
ceding the sale of the note in question, he told Mr. Yudelevit that there 
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was a first deed of trust on this property held by Perpetual Building 


Association in the amount of approximately $101,000.00; that Mr. Micheel 
charged Mrs. Royall a fee of something like $700.00 in this transaction; 
that he was authorized by the appellant to order title from the District 
Title Company in connection with the preparation of the deed of trust and 
the note; and that Mrs. Royall and the witness were personally present 

at the District Title Company at the time; and that he, Mr. Micheel, con- 
tacted others before contacting Mr. Yudelevit with regard to the sale and 
purchase of the note in question. The appellant was fully aware of every- 
thing that was done with regard to the entire transaction, namely, the 
face amount of the note, the interest, the maturity, the security, etc. 
(J.A. 17-20). i 


It was stipulated that William Bogen, the payee named in the note, 
acted as an accommodation for Mr. Micheel and the appellant and that he 
received a fee for so doing (J.A. 21). | 


It was also stipulated that the property involved was foreclosed and 
an auction sale took place pursuant to the terms of the deed of trust and 
that the price paid at the foreclosure was a total of $113,068.98. (J.A. 23). 


The complaint was one to set aside the foreclosure sale, to vacate 
the trustees' deed, to remove a cloud on the title, and for an injunction 
to restrain the defendants or anyone else from claiming ownership of or 
encumbering the property. The complaint alleged that the appellant had 
borrowed $8,500.00 from the appellee Yudelevit for which she executed 
and delivered her note in the sum of $10,000.00 plus interest. | ! It was 
further alleged that appellant made a tender of a portion of the money 
borrowed prior to the sale. (J.A. 3). i 


Appellee Yudelevit defended on the theory that he was one of the 
holders of the deed of trust note which he purchased in the open market 
from appellant's attorney Micheel for the sum of $8,500.00; that at the 
direction of the said Mr. Micheel, appellee Yudelevit delivered his check 
in the aforesaid amount to William Bogen, payee on said note; and that 


i 
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said note was subsequently sold by Mr. Yudelevit to appellee William 
H. Simons. (J. A. 4-6) 


Appellee Simons defended on the theory that he purchased the 
note for value before maturity, without notice of any defects or defenses; 
that the note was not honored and the property was sold at a foreclosure 
sale under the terms of the deed of trust securing that note; that the 
property was purchased by the defendant below, George Basiliko; and 
that a settlement and distribution of the proceeds of the sale were made 
in accordance with the deed of trust (J. A. 6-8). 


While the suit originally was against not only the appellees here 
but also against George Basilio and J. Daniel Weitzman, the latter 


being a purchaser of said property. from Basiliko on April 7, 1957, 
approximately a year after the filing of the complaint, appellant dis- 
missed the case with prejudice and without costs as to the defendants 
Weitzman and Basiliko, and as to the remaining defendants insofar as 
the complaint prayed for equitable relief. By the terms of this dismis- 
sal, the complaint attempted to retain the claim of the appellant for 
money damages insofar as the appellees here were concerned. This 
dismissal was not signed by counsel for the appellees who opposed the 
action approved by Judge McGarraghy (J. A. 8-9). 


It was appellant's contention in the complaint, in the pre-trial 
proceedings, and at the trial, that her measure of damages as a result 
of the illegal transaction was measured by the loss of her claimed 
equity of some $90, 000. 00,being the difference between the alleged 
value of the property and the amount it brought at the foreclosure sale. 


At the same pre-trial proceeding, the appellees maintained 
that the former defendant Weitzman, shortly before the pre-trial pro- 
ceedings were held, sold the property involved herein and that the 
appellant joined in the sale, receiving some part of the purchase price; 
and that she executed a written release in connection with this sale and 
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settlement. Consequently, the appellees contended that the appellant's 
participation in the sale, the acceptance by her of some of the pro- 
ceeds and the release, also released the appellees and estopped appel- 
lant from asserting any further claims against these defendants. (J. A. 
9-11). | 


Counsel for appellant, in his opening statement on behalf of 
appellant, conceded that Weitzman sold the property and that appellant 
received approximately $7, 000.00 as a result (J.A. 13), 


At the conclusion of the plaintiff's case the Court directed a 
verdict in an opinion which is set forth in the record. (J. A. 24-25) 


STATUTES INVOLVED 


The statutes involved are as follows: 
Act of April 19, 1920, 41 Stat.568, ch. 153; Title 28- 2703, 
D.C. Code, 1951, which provides: 


"If any person or corporation shall contract in the 
District, verbally, to pay a greater rate of interest 
than six per centum per annum, or shall contract’ 

in writing, to pay a greater rate than eight per cen- 
tum per annum, the creditor shall forfeit the whole 

of the interest so contracted to be received: Pro- 
vided, That nothing in this chapter contained shall 

be held to repeal or affect sections 26-601 to 26- G11. * 


Act of March 3, 1901, 31 Stat. 1377, ch. 854 Section 1181; 
Title 28-2704, D.C. Code, 1951, which provides: ! 


"If any person or corporation in the District shall 
directly or indirectly take or receive any greater. 
amount of interest than is herein declared to be 
lawful, whether in advance or not, the person or 
corporation paying the same shall be entitled to 
sue for and recover the amount of the unlawful 
interest so paid from the person or corporation 
receiving the same, provided said suit be begun 
within one year from the date of such payment." 


i 
‘. 
' 
| 
! 
1 
! 
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Act of February 4, 1913, as amended, 37 Stat. 657,.ch. 26 
Sec. 1; Title 26-601, D.C. Code, 1951, which provides in pertinent 
part as follows: 


"It shall be unlawful and illegal to engage in the 
District of Columbia in the business of loaning 
money upon which a rate of interest greater than 
six per centum per annum is charged on any se- 
curity of any kind, direct or collateral, tangible 
or intangible, without procuring license......" 


SUMMARY OF ARGUMENT 


The gravamen of appellant's case is that she is entitled to 
damages as a result of a wrongful foreclosure in that the deed of trust 
under which the foreclosure sale took place was given to secure a 


usurious loan and that appellees were in the business of lending money 
without a license contrary to the applicable District of Columbia statute. 


It is submitted that under the applicable law, usury may be in- 
voked as a defense but not as an affirmative cause of action and that 
appellant has failed to establish a right to recover the damages prayed 
for, based on the pleadings and evidence adduced at the trial. 


The trial court's direction of a verdict for appellees may fur- 
ther be sustained on the basis of a ratification by appellant in that she 
joined in a sale of her property and shared in the proceeds thereof dur- 
ing the pendency of this action. In addition, appellant failed to mitigate 
her damages by tendering the full amount due on the note prior to fore- 


closure. 


Appellant, for the first time, raises the question of the re- 
covery of all interest paid. Assuming said interest is recoverable, the 
amount involved would fail to meet the jurisdictional limitation re- 
quired by the District Court. 
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ARGUMENT 


I. 


APPELLANT MAY NOT RECOVER DAMAGES FOR 
FORECLOSURE PREDICATED UPON ALLEGEDLY 
USURIOUS TRANSACTION 


Appellant seeks to recover damages against appellee as a 
> result of the foreclosure of a deed of trust securing an allegedly usur- 


= ious note. 


In connection with the alleged usurious inception of the trans- 
action involved herein, it must first be noted that the common law has 


x never forbidden the exaction of usury on loans of money as a matter 
of general law or public policy irrespective of statute, and at the 
> present time usury must be regarded as merely malum prohibitum, 
. resting entirely upon statutory regulation and prohibition, and not as 


malum in se,. 91C.J.S. 558, 549... ; : ! 


The subject of usury in the District of Columbia is, therefore, 
a governed by the relevant provisions of the District of Columbia Code. 
| Title 28-2703 of the Code provides that in case of a usurious loan the 
creditor shall forfeit the whole of the interest so contracted to be re- 
ceived. Title 26-601 of the D.C. Code requires all persons engaged 
! in the business of loaning money upon which a rate of interest greater 
a. than six per centum per annum is charged on any security of any kind 
to obtain a license. A third section of the Code, Title 28-2704, pro- 
vides for recovery by a borrower of unlawful interest paid if suit is 
i brought within one year from the date of such payment. The instant 
case, it is submitted, must be considered in relation to the aforesaid 
statutory scheme for the regulation of usury in the District of Columbia. 


Appellant's action for damages is predicated primarily on the 
illegality of the allegedly usurious contract in that the appellees were 


engaged in the business of lending money in excess of the legal rate 
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without a license. (J.A. 12b). Presumably, appellant's case is based 
on Title 26-601 of the Code. In Hartman v. Lubar, 77 U.S. App.D.C. 
95, 133 F.2d 44, cited by appellant, the court, in interpreting Title 
26-601, held that a transaction entered into by a person who has not 
procured a license required by the statute results in an illegal contract. 
In the Hartman case, the lender, operating without a license, sought to 
enforce a chattel trust which was given to secure the loan. The court 
held that the contract was void and confers no right upon the wrongdoer. 


This action is clearly distinguishable from Hartman v. Lubar, 
supra. In Hartman, the borrower was using the illegality of the con- 
tract as a defense, but here appellant is endeavoring to employ it as a 
weapon to secure damages which she claims to have sustained as a re- 
Sult of the illegal contract. It has been held that while usury laws are 
enacted to protect the weak and necessitous from oppression, they 
should not be converted from shields of protection into swords of offense. 
Seebold v. Eustermann, et al., 216 Minn. 566, 13 N.W. 2d 739. 


In Seebold v. Eustermann, et al., supra, the court was presen- 
ted with a factual situation analogous to the instant action. It held that 
a buyer under a conditional sales contract has the right to have the con- 
tract cancelled and declared void, under a Minnesota statute expressly 


giving borrowers such right where the contract is usurious. The court 
then held that said statute did not confer on the buyer the right to re- 
plevin the property repossessed by the seller, since the usury laws 


may be used as a shield and not as a sword. 


Appellant cites Bowen v. Mount Vernon Savings Bank, 70 App. 
D.C. 273, 105 F.2d 796, in support of this action. The Bowen case 
merely holds that the defense of usury may be set up against the re- 
newal of a usurious contract if the lender retains money received as 
usury. In Earll v. Picken, 72 App.D.C. 91, 113 F.2d 150, cited by 
appellant, the usury laws are not involved. 
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Appellant cites a series of cases for the proposition that a 
mortgagor is entitled to damages where property has been wrongfully 
foreclosed. Rogers v. Barnes, 47 N.E. (Mass. 1897); Missouri Real 
Estate Syndicate v. Simms, 179 Mo. 679, 78 S. W. 1006; Pete rson V. 
Kansas City Life Insurance Co., 98S. W. 2d 770; Aultman and Taylor v. 
Meade, 121 Ky. 241, 89 S.W. 137. Warren v. Sussman, 168 N.C, 457, 
84 S.E. 760. These cases, it is submitted, are clearly not dispositive 
of this action. | 


The cases sustaining a recovery for damages by a mortgagor 
against a mortgagee for a wrongful foreclosure are cases where the 
foreclosure was absolutely void because the mortgagee had no right to 
foreclose. Thus, in Rogers v. Barnes, supra, the court held that the 


mortgagee had no right to foreclose since the note was not in default at 


the time of the foreclosure sale. 


Appellant has never contended that the note was not in default 
at the time of foreclosure or that said foreclosure was not properly held 
in accordance with the terms of the deed of trust, and therefore, the 
instant action is clearly not within the purview of the aforesaid cases 
cited by appellant. Further, it may be noted, appellee Yudelevit, was 
not even the holder of the deed of trust note at the time of foreclosure. 


The District of Columbia Code clearly enumerates the penalties 
to be imposed on the making of a usurious loan. The trial court was 
correct, it is submitted, in ruling that there is no basis for adding an 
additional penalty by way of damages. | 


IL 


APPELLANT RATIFIED ENTIRE TRANSACTION AND 
FAILED TO MITIGATE DAMAGES 


The trial court's direction of a verdict for appellees may 
further be sustained on grounds other than those enumerated in the 


court's opinion. 
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During the pendency of this action, appellant joined in a sale of 
her property by quit claim deed and realized approximately $7, 000. 00 
from the proceeds of said sale. (J.A. 13). It is submitted that this 
constituted a ratification. by appellant of the entire foreclosure proceed- 
ings and appellant is thereby estopped from asserting a claim for damages 
arising out of said foreclosure. 


In addition, it was incumbent upon appellant to mitigate her 
damages by tendering the amount due on the deed of trust note, prior 
to foreclosure after receiving notice of said foreclosure. 


Ii 
THEORY OF CASE NOT ADVANCED IN TRIAL COURT 
BY APPELLANT SHOULD NOT BE CONSIDERED BY 
THIS COURT 
Appellant, for the first time on appeal, alleges that irrespective 
of any other measure of damages, she is entitled to the recovery of all 
interest paid. 


The theory of appellant's case below as evidenced by the com- 
plaint, (J. A. 3-4) the pre-trial proceedings, (J.A. 9-10) and the open- 
ing statement, (J. A. 12-13) clearly indicates that appellant contended 
in the District Court that the measure of her damages as a result of 
the alleged illegal transaction was the equity she lost in her property 
in the amount of $100, 000. 00. 


It has been consistently held that a reviewing court will not 
hold a trial court in error for failure to decide an issue which was not 


presented to the trial court in a civil action, and therefore a conten- 
tion urged for the first time on appeal should not be considered by this 
Court. Brown v. Rudberg, 84 U.S. App. D.C. 221, 171 F.2d 831; 
American Air rt & Import Co., v. O'Neill, 95 U.S. App. D.C. 274, 
221 F.2d 829. 
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| 

Assuming arguendo, that appellant is entitled to recover all 
interest paid irrespective of the theory of her case below, nevertheless, 
it is submitted, the trial court's direction of a verdict was proper. 
The deed of trust note herein was in the amount of $10, 000. 00. Appel- 
lant contends that she borrowed $8,500.00. Interest paid on the 
$10, 000. 00 amounted to $120.00 (J.A. 30). It is abundantly clear that 
the total interest payments recoverable by the appellant would be in the 
amount of $1, 620.00, and therefore, below the a aan amount 
required by the District Court. 


CONCLUSION ! 


WHEREFORE, it is respectfully submitted that the judgment of 
the District Court should be affirmed. 


SOL M. ALPHER 
ERNEST M. SHALOWITZ 


Southern Building 
Washington 5, D. C. 
Attorneys for Appellee 
Louis Yudelevit 
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Assuming arguendo, that appellant is entitled to recover all 
interest paid irrespective of the theory of her case below, nevertheless, 
it is submitted, the trial court's direction of a verdict was proper. 

The deed of trust note herein was in the amount of $10, 000. 00. Appel- 
lant contends that she borrowed $8, 500.00. Interest paid on the 

$10, 000. 00 amounted to $120.00 (J.A. 30). It is abundantly clear that 
the total interest payments recoverable by the appellant would be in the 
amount of $1, 620.00, and therefore, below the jurisdictional amount 
required by the District Court. : 


CONCLUSION | 


WHEREFORE, it is respectfully submitted that the judgment of 
the District Court should be affirmed. 
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In the opinion of appellee Simons the following are the 


QUESTIONS PRESENTED : 
(a) Assuming a loan made contrary to Sections 28- 2703 and 


26-601 of the D.C. Code, are rights or remedies in addition to those 
provided by said Code sections permitted ? 


(b) Where an owner of real estate establishes a second deed of 
trust note payable to a straw, employs an attorney who sells the note 
in the open market at a discount, and defaults to a subsequent holder 
of the note so that a foreclosure sale takes place, does the maker have 
a right of action for a claimed loss of equity where no tender is made 
before the sale and no attempt is made to prevent the sale, particularly 
when the maker joins in a subsequent sale and receives a portion of the 
proceeds of ‘sale during the pendency of the action? : 


ba 
(a) Does the lower court have jurisdiction of an action for the 
| 
recovery of alleged usury if the amount involved is less than $3, 000? 


(b) Where an action is maintained upon the single issue of an 
alleged wrongful foreclosure, may the plaintiff raise another alter- 
native issue for the first time on appeal ? 
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‘a BRIEF FOR APPELLEE 
WILLIAM H. SIMONS 


- COUNTERSTATEMENT OF CASE 
(a) The Pleadings ! 
The complaint was one to set aside a foreclosure sale, to 
: " vacate the trustees’ deed, to remove a cloud on the title, and for an 
i injunction to restrain the defendants or anyone else from claiming 
ownership of or encumbering the property. The complaint alleged 
that the appellant had borrowed $8500. 00 from the appellee Yudelevit 
| for which she executed and delivered her note in the sum of $10, 000. 00 
plus interest. It was further alleged that appellant made a tender of a 
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portion of the money "borrowed" prior to the sale. Damages in the 
amount of $100, 000.00 were claimed, based upon the alleged difference 
between the foreclosure sale's price and the so-called “real” value of 








the real property on the assumption that appellant had lost her "equity" 
by the foreclosure sale. (J.A. 1-4) * 


The appellee Yudelevit defended on the theory that he was one 
of the holders of the deed of trust note which he purchased from appel- 
lant's attorney Micheel and disclaimed any liability (J. A. 4-6). « 


Alleging that the complaint failed to state a claim, the appellee 

Simons also defended on the theory that he purchased the note for value 

before maturity, without notice of any defects or defenses; that the note = 
was not honored and the property was sold at a foreclosure sale under ’ 
the terms of the deed of trust securing that note; that the property was | 
purchased by J. Daniel Weitzman, a defendant below; and that a settle- 
ment and distribution of the proceeds of the sale were made in accord- 
ance with the deed of trust (J. A. 6-8). : : 


While the suit originally was against not only the appellees 
here but also against George Basiliko and J. Daniel Weitzman (the 
latter being the purchaser at the foreclosure sale), on April 7, 1957, 
approximately a year after the filing of the complaint appellant dis- 
missed the case in toto with prejudice and without costs as to the de- 
fendants Weitzman and Basiliko; and dismissed as to the remaining de- 
fendants (appellees) insofar as the complaint prayed for equitable re- a 
lief, that is, with respect to setting aside the foreclosure sale and the 
trustees’ deed as well as the deed of trust and the injunctive relief 
claimed; although by the terms of this praecipe, the appellant attempted 
to retain the claim for money damages insofar as the appellees here 
were concerned. This praecipe was not consented to by counsel for 


the appellees who opposed the action approved by Judge McGarraghy 
(J. ° A. 8-9). ° | a 





(b) Pre-Trial Proceedings 


It is important to note that at the pre-trial proceedings appel- 
lant maintained that the appellee Yudelevit alone caused the deed of 
trust note to be made to a straw party and transferred to appellee 
Yudelevit to avoid usury and to make it appear that it was a purchase 
instead of aloan. Appellant also contended at pre-trial that appellee 
Simons took the note with knowledge and notice as to the conditions 
under which appellee Yudelevit acquired it. Appellant's theory of re- 
covery constantly and consistently maintained, in the complaint, in the 
pre-trial proceedings and at the trial was based upon the alleged 
damages suffered, measured by the loss of her claimed equity of some 
$100, 000. 00 or the difference between the alleged value of the property 
and the amount it actually brought at the foreclosure sale. At pre- 
trial the appellees represented that the former defendant Weitzman, 
shortly before the pre-trial hearing, sold the property involved herein 
and that the appellant joined in the sale, receiving some part of the 
purchase price; and that she executed a written release in connection 
with this sale and settlement. Consequently, the appellees contended 
that appellant's participation in the sale, the acceptance by her of some 
of the proceeds and the release, also released the appellee, and appel- 
lant waived and was estopped from asserting any further claims against 
these defendants (J. A. 9-11). : 


(c) The Trial 


Some time in the latter part of 1955 the appellant employed 
Richard A. Micheel, an attorney, to prepare a note in the sum of 
$10, 000. 00 secured by a second deed of trust on realty owned by the 
appellant located at 18th and Q Streets, N. W. and to sell this mote on 
the open market for the highest price obtainable. Mr. Micheel con- 
tacted a Mr. Holloman who offered to purchase the note for $7, 900. 00. 
Mr. Micheel then heard of Mr. Yudelevit whom he called and was told 


| 
1 
| 
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that he might have someone interested in the note and requested Mr. 

Micheel to call him back the next day. When asked about how much he 

would give for this $10, 000. 00 second trust note, Mr. Yudelevit said 

he thought maybe $8,500.00. Mr. Micheel called the m xt day and Mr. 
Yudelevit said he thought he had someone interested and informed Mr. “ 
Micheel to proceed, stating that he wanted a certificate of title. Mr. = 
Micheel then contacted Mrs. Royal, the appellant, reporting to her and 
advising that the title would have to be searched. Acting on her instruc- 
tions Mr. Micheel went to the District Title Company, ordered title 

and requested the title company to prepare the deed of trust and the 
note. Mr. Micheel testified he knew the note was in existence when he 
talked with Mr. Yudelevit; and that it was some time in December of . 
1955 prior to Christmas. Mr. Micheel also testified that he spoke with ¥ 
Mr. Yudelevit prior to the time the note was in existence. Mr. William 

Bogen was the payee of this note but acted as a straw, having no finan- 








cial or other interest in the note. Appellant turned the note over to 
Mr. Micheel who then contacted Mr. Yudelevit and told him that the 
certificate of title and the note were available. Mr. Yudelevit then went 
to Mr. Micheel's offices at the National Press Building where he pur- 
chased the note, giving his own check for $8, 500. 00 payable to Bogen, : 
the proceeds of which were later disbursed to the appellant (J. A. 14-17). 


On cross-examination Mr. Micheel testified that he had never 
seen Mr. Yudelevit prior to the time he came to the office on December 
22,1955, the date when the witness testified Mr. Yudelevit purchased «| 
the note, paying for it with his check for $8, 500. 00; that Mr. Micheel . 
never had any communication with him other than with regard to this 
note; that he never called at Mr. Yudelevit's office; that Mrs. Royal 
ordered the preparation of the note and deed of trust at the District 
Title Company; that the note was dated December 19, 1955; that the pay- 
ment for the note was delivered on December 22; and that the appellant 


acknowledged receipt of the money. * 





Upon further cross-examination Mr. Micheel testified that 
preceding the sale of the note in question, he told Mr. Yudelevit that 
there was a first deed of trust on this property held by Perpetual 
Building Association in the amount of approximately $101, 000. 00; 
that Mr. Micheel charged Mrs. Royal a fee of something like $700. 00 
in this transaction; that he was authorized by the appellant to order 
title from the District Title Company in connection with the prepara- 
tion of the deed of trust and the note; and that Mrs. Royal and the wit- 
ness were personally present at the District Title Company at the time; 
and that he, Mr. Micheel, contacted others before contacting Mr. 
Yudelevit with regard to the sale and purchase of the note in question. 
The appellant was fully aware of everything that was done with regard 
to the entire transaction, namely, the face amount of the note, the 
interest, the maturity, the security, etc. (J.A. 17-20). 


It was stipulated that William Bogen, the payee named in the 
note, acted as an accommodation for Mr. Micheel and the appellant 
and that he received a fee for so doing (J. A. 21). : 


It was also stipulated that the property involved was foreclosed 
and an auction sale took place pursuant to the terms of the deed of 
trust and that the price paid at the foreclosure was a total of ! 
$113, 068.98 (J.A. 23). 


Counsel for appellant, in his opening statement on behalf of 
appellant, conceded that Weitzman did sell the property and that appel- 
lant received approximately $7, 000. 00 as a result (J. A. 13). ! 


No testimony was proffered or adduced which would tend to 
indicate in any way that appellee Simons was other than a holder in 
due course. 


At the conclusion of the plaintiff's case the Court directed a 
verdict in an opinion which is set forth in the record (J. A. 24-25). 








STATUTES AND RULES INVOLVED a 
District of Columbia Code - 1951 Ed. - - j 
Section 28-2703 = 
If any person or corporation shall contract in the a 
District, verbally, to pay a greater rate of interest than ‘. 


six per centum per annum, or shall contract, in writing 
to pay a greater rate than eight per centum per annum, 
the creditor shall forfeit the whole of the interest so con- 


tracted to be received: PROVIDED, That nothing in this 7 
chapter contained shall be held to repeal or affect sections 
26-601 to 26-611. (Mar. 3,1901, 31 Stat.1377, ch. 854, 


sec. 1180; June 30,1902, 32 Stat. 542; ch. 1329; Apr. 19, 
1920, 41 Stat. 568, ch. 153.) 


District of Columbia Code - 1951 Ed. 


Section 28-2704 v 
If any person or corporation in the District shall “4 
directly or indirectly take or receive any greater amount 
of interest than is herein declared to be lawful whether 4 


in advance or not, the person or corporation paying the 
same shall be entitled to sue for and recover the amount 
of the unlawful interest so paid from the person or cor- 
poration receiving the same, provided said suit be be- 
gun within one year from the date of such payment. 
(Mar. 3, 1901, 31 Stat.1377, ch.854, sec. 1181.) 


District of Columbia Code - 1951 Ed. ‘e 
Section 28-2705 : 


In any action brought upon any contract for the pay- 
ment of money with interest at a rate forbidden by law, 
as aforesaid, any payments of interest that may have 


been made on account of said contract shall be deemed « 
and taken to be payments made on account of the principle 
debt, and judgment shall be rendered for no more than e 


the balance found due after deducting and properly credit- 

ing the interest so paid; but no bona fide indorsee of 

negotiable paper purchased before due shall be affected v 
‘by any usury exacted by any former holder of said paper 

unless he had notice of the usury before his purchase. 

(Mar. 3,1901, 31 Stat.1378, ch.854, sec.1182; June 30, 

1902; 32 Stat.542, ch. 1329.) 











Rule 16 F.R.C.P. | 


In any action, the court may in its discretion direct 
the attorneys for the parties to appear before it for a con- 
ference to consider 

(1) The simplification of the issues; 

(2) The necessity or desirability of amendments Ls 
the pleadings;.... | 

(6) Such other matters as may aid in the disposition 
of the action. 

The court shall make an order which recites the action 
taken at the conference, the amendments allowed to the 
pleadings, and the agreements made by the parties as to 
any of the matters considered, and which limits the issues 
for trial to those not disposed of by admissions or agree- 
ments of counsel; and such order when entered controls 
the subsequent course of the action, unless modified at 
the trial to prevent manifest injustice. ... 


SUMMARY OF ARGUMENT | 
| 


1. Assuming a loan in violation of D.C. Code Title 28-2703 
and that appellee Yudelevit was engaged in a business contrary to D.C. 
Code Title 26-601 so as to render the original contract illegal, there 
is no basis for recovery of damages predicated upon the foreclosure 
sale, since the Code provides the only remedies available to appellant. 
At best the record establishes a sale of a note at a discount; no tender 
was made before the sale; no attempt was made to prevent the sale; 
and appellant joined in a subsequent sale, receiving a portion of the 
proceeds, thus rendering the only issue in the case moot. The action 


of the lower court in directing a verdict was proper. 


2. There was only a single issue presented in the complaint, 
pre-trial proceeding, and the trial itself, namely, whether appellant 
is entitled to damages for the loss of equity resulting from the alleged 
illegal foreclosure sale. The issue of whether she is entitled! to the 
statutory recovery of alleged usury paid is raised here for the first 
time. The lower court did not have jurisdiction to consider this issue, 
had it been presented, because the amount sought would have been less 
than $3, 000. Under the circumstances there was no showing made to 
support such recovery. 





ARGUMENT 
I 
THE DIRECTED VERDICT WAS PROPER SINCE APPEL- 
LANT'S RIGHTS ARE LIMITED BY OUR CODE; AND NO 
ADDITIONAL RECOVERY IS PERMITTED, EVEN ASSUM- 
ING A USURIOUS LOAN AND ILLEGAL CONTRACT. 
MOREOVER APPELLANT WAIVED HER CLAIM BY 


PARTICIPATING IN PROCEEDS OF SUBSEQUENT SALE, 
THUS RENDERING SINGLE ISSUE MOOT. 


The opinion of the lower court (161 F.Supp. 217) holds in sub- 
stance that Section 28-2703 of the D.C. Code provides for the only 
penalty or consequence imposed upon the making of a usurious loan, 
namely, the forfeiture of the whole of the interest contracted to be re- 
ceived; and, assuming a prima facie showing of money lending by appel- 
lee Yudelevit, contrary to D.C. Code Section 26-601, which may have 


resulted in an illegal contract, appellant has no right to recover damages 


under the circumstances here presented. The decision is logical; it is 
legally sound and unassailable.. We are aware of no rulings in this or 
any other jurisdiction which permit of any other penalties under the 
same or similar statutes. 


Section 28-2703 of our Code provides for the forfeiture of all 
interest contracted for, if unpaid, and Section 28-2704 permits the re- 
covery of such interest, if paid, in cases where verbal contracts pro- 
vide for more than six per cent, and written contracts provide for more 
than eight per cent per annum. But this statute does not destroy the 
obligation to repay the principal, nor does it provide for any other 
penalty or remedy. | | 

Cockrell v. First Federal Savings & Loan Ass'n., 33 A. 

aac. 

This Court long ago held that the law does not vitiate the loan or destroy 
the obligation to repay the principal on account of the usury; but it con- 
tends itself with a forfeiture of all interest contracted for, if unpaid, or 
permits a recovery of such interest, if paid, by action begun within the 
year after payment. | 
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Richards v. Bippus, 18 App. D.C. 293. 


While we note in passing that the burden of establishing usury 


or contractual illegality is upon appellant (Industrial Bank of Washington 
v. Page, 102 U.S. App. D.C. 33, 249 F.2d 938; District of Columbia v. 
Hamilton National Bank of Washington, 76 A. 2d 60), and that in our view 
appellant did not maintain this burden because there was no evidence or 
proof sufficient to justify any inference that the transaction was usurious- 
certainly not insofar as appellee Simons is concerned - it is quite ap- 
parent that there is no basis for recovery of damages in this case even 
assuming arguendo that there may be some semblance of a showing of 
usury or illegality in the original transaction between appellant's then 
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counsel and appellee Yudelevit. 


Appellant chiefly relied upon the testimony of her fornhez 
attorney in an attempt to establish usury. Here the record (3, A, 14- 
20) discloses that she employed the witness Micheel to make all arrange- 
ments for the creation and sale of a $10, 000 ninety day note secured by 
a second deed of trust on her real estate; the note was made payable to 
another attorney, Bogen, who for a consideration acted as the straw 
party; a certificate of title was ordered from a local title company; the 
deed of trust was recorded; and Micheel proceeded in accordance with 
appellant's specific instructions to sell the note at the best price ob- 
tainable. He contacted at least two other parties, from one of whom he 
received an offer of $7, 500, before calling appellee Yudelevit, whom 
he had not previously known. After some negotiations Yudelevit agreed 
to buy the note and later delivered his check to Micheel for $8, 500 
payable to the payee named in the note, and the note together with the 
certificate of title were delivered to Yudelevit. Subsequently the note 
was sold to the appellee Simons. For his services, Micheel received 
some $700 from appellant. 
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These circumstances may establish a sale of a note at a dis- 
count, but no usury or illegality is shown. From all that appears, 
Yudelevit was led to believe that he was purchasing a marketable 
security at a discount in an arms-length transaction. And whatever 
else may be said, it is clear that appellee Simons purchased the note 
from Yudelevit for value and without notice. 


That a security is purchased at a discount certainly does not 
show usury (Metropolitan Loan & Trust Co. v. Schafer, 44 App. D.C. 
356; McNeil v. Lilly, 65 App. D.C, 210, 82 F.2d 620); nor is it usurious 
to accept in payment of a debt a note at less than its face value 
(Krevaite v. Turover, 39 A 2d 207). 


Section 28-2705 of the D.C. Code provides that when an action 
is brought upon a contract for the payment of money at an unlawful in- 
terest rate, payments of interest are to be deemed and taken to be pay- 
ments on account of principal and judgment shall be rendered for no 
more than the balance found due after deducting and properly crediting 
the interest so paid; ". . .. but no bona fide indorsee of negotiable 
_ paper purchased before due shall be affected by any usury exacted by 
any former holder of said paper unless he had notice of the usury be- 
fore his purchase." This section adds emphasis to the limitation pre- - 
scribed by our Code upon the penalties to be imposed for charging usur- 
ious rates of interest. In such cases no more than the principal amount 
of the notecan be recovered and, insofar as appellee Simons is con- 
cerned, he was not even remotely connected with the original trans- 
action; and from all that appears in this record he was an innocent 
holder for value without notice. Therefore, there is no basis upon 
which the appellee Simons can be held to respond in damages. (Cf. 
Whipp v. Glueck, 61 App. D.C. 118, 58 F.2d 523). 


It would serve no useful purpose to discuss the cases cited in 
appellant's brief, for they all are either clearly distinguishable or 
totally inapplicable to the facts here involved. Appellant cites no sta- 
tutory or other authority to support her theory of recovery under these 
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circumstances. 


No evidence was adduced or proffered by appellant tending to 
establish invalidity of the foreclosure sale. Had appellant attempted to 
invoke the aid of the lower court to enjoin the threatened foreclosure 
sale, the court would have been warranted in permitting the sale unless 
the balance of the note or loan were paid by her. (Meredith, et al. v. 
Cabell, et al, 1954, 94 U.S. App. D.C. 73, 211 F.2d 810). But a ten- 
der of the unpaid balance of the note was not made, and appellant took 
no steps to prevent the sale. ! 


| 

While this action was pending appellant apparently acquiesced 
or joined in a subsequent sale of the very property involved, and it was 
conceded that she shared in the proceeds, receiving some $7, 000. 00; 
then proceeded to abandon all her equitable claims, and to dismiss as 
against the defendants Basiliko and Weitzman. Thus, it would seem 
that appellant waived all claims based upon the alleged ake fore- 
closure, and rendered that issue moot. 


Basically, however, we need not reach beyond the fundamental 


principle upon which this case was decided by the lower court, Although 
the usury laws may be liberally construed to protect the weak the au- 
thorities appear to be unanimous that the penalties or forfeitures for 
usury are limited to those prescribed by statute, if indeed there was 
any practiced under the circumstances of this case. (91 C.J. s. 558). 
For the lower court employed the correct principle that "usury laws' 
should not be converted from shields of protection into swords of of- 
fense". (Seebold v. Eustermann et al, 1944, 216 Minn. 566, 13 N. W. 2d 
739). | 
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Oi 
THE CLAIM OF RECOVERY OF THE ALLEGED USURY 
STATES A NEW CAUSE OF ACTION OVER WHICH THE 
LOWER COURT DID NOT HAVE JURISDICTION. 

For the first time in these proceedings appellant now takes the 
position that she is at least entitled to a return of the alleged usury 
paid. The action below was a "Complaint to Set Aside Foreclosure 
Sale, Vacate Trustee’s Deed, Remove Cloud on Title, Injunction, 
Damages and Other Relief" (J.A. 1-4). In addition to equitable relief, 
appellant sought damages measured by the alleged loss of her equity 
in the property. The cause of action was based upon an alleged illegal 
foreclosure sale and the claimed damages resulting therefrom. The 


theory of recovery upon which the complaint was predicated and upon 
which the pre-trial and the trial proceeded was in the same theme. 
It is too late to proceed upon a different cause of action in this Court. 


The question is not whether appellant is entitled to relief irre- 
spective of her demand but whether she might continue in the same pro- 
ceeding with an entirely different and separate cause of action from 
the one instituted after the first cause of action had failed. 


Assuming appellant had a cause of action under Section 28-2704 
of our Code to recover the difference between the amount received from 
Yudelevit ($8, 500) and the face amount "paid" out of the proceeds of the 
foreclosure sale ($10, 000 plus $120 interest), the limit of her recovery 
would have been $1, 620 (J. A. 30) and the right of action, if any, would 
have been in the Municipal Court. Thus, the lower court did not have 
jurisdiction of the claim, assuming it had been properly presented 
below. 


Moreover, the pre-trial order stipulated but one issue: 
", . . « P contends that proximately as a result of D's illegal trans- 
action she lost the equity in her property to her damage in the sum of 
$90, 000." (J.A. 10). At trial appellant's counsel stated the issue thus: 
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"We claim that the contract, the note and the security for the note was 
illegal, null and void; had no business foreclosing it. When they did 
foreclose it, they put it beyond their own power to see that Mrs. Royall 
got her property back; that the property brought a grossly inadequate 
amount at foreclosure, and that she is entitled to the difference between 
the market value at that time and the amount that it had brought at fore- 
closure." (J. A. 11-12). Thus there was but one issue, and one issue 
only, posed by the complaint, stipulated in the pre-trial proceedings, 
and presented at the trial - that is, whether appellant was entitled to 
damages for the loss of her equity based upon an illegal foreclosure 
sale. Under such circumstances, appellant should not be heard for the 





first time on appeal upon an issue never posed or presented in the lower 
court - whether she was entitled to the statutory recovery of usury 
paid. (Cf. Fowler v. Crown-Zellerbach Corp. CCA. Or. 1947, 163 F. 

2d 773). See Rule 16 F.R.C.P., p. 7, supra 


‘ 
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CONCLUSION ; 


It is clear from the record that appellant went to great pains 
to create a situation where she could launch an apparently negotiable 
security into the market place. She carefully screened her actions 
through an attorney and title company who prepared the note, deed of 
trust and certificate of title. To complete the innocent picture another 
attorney was made the straw payee, and appellant directed the "gale" 
of this second trust note for the highest price obtainable. The attorney 
produced a purchaser, a sale was made at a discount, the unsuspecting 
purchaser was directed to make the check payable to the named payee, 


and the transaction completed. The appellant received the proceeds, 
and paid her attorney a fee. When a default occurred and the fore- 
closure sale completed, appellant then filed an action charging fraud 
and illegality and sought to recover the loss of her alleged equity. Far 
from being naive and uninformed, this kind of record clearly demon- 
strates that appellant is an experienced individual possessing all of the 
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shrewdness and business acumen required for a complex commercial 
transaction. A debtor may not render a transaction usurious when it — 
is entirely free from any claim of usury, much less illegality. (Cf. 
Atlantic Life Insurance Co. of Virginia v. Wolf, 54 A.2d 641). There 
is no logical reason why appellant is deserving of any special consid- 
eration . for having created a trap for the unwary and unsuspecting bona 
fide purchasers of a negotiable note. To hold otherwise would seriously 
impair and hamper the negotiability of notes and securities. 


The action of the lower court is clearly right and should not be 
disturbed. 


Respectfully submitted, 


MAURICE FRIEDMAN 
1000 Vermont Avenue, N. W. 
_ Washington 5, D. C. 


Attorney for Appellee 
William H. Simons 
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